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U.S. Customs Service 
Treasury Decisions 


19 CFR Part 10 
(T.D. 94-3) 
RIN 1515-AB29 


DECLARATIONS REQUIRED TO BE FILED WITH 
CERTAIN IMPORTED WORKS OF ART ENTERED FREE OF DUTY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The Customs Regulations require that works of art en- 
tered free of duty under certain provisions of the Harmonized Tariff 
Schedule of the United States shall have either a declaration filed with 
the entry by the artist who produced the articles showing whether the 
articles are originals, replicas, reproductions or copies, or a declaration 
by the seller or shipper with the same information if the declaration by 
the artist is not available. This document amends 19 CFR 10.48 to make 
it easier for importers to satisfy the declaration requirements and to re- 
duce the instances in which a declaration will be required. 


EFFECTIVE DATE: January 28, 1994. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, 
Commercial Rulings Division, Office of Regulations and Rulings, 
(202-482-7020). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The Harmonized Tariff Schedule of the United States (HTSUS), 
19 U.S.C. 1202, provides in subheadings 9701.90.00, 9702.00.00 and 
9703.00.00, for the classification of various “works of art” which are en- 
titled to duty-free entry if classified therein. Section 10.48, Customs 
Regulations (19 CFR 10.48), sets forth procedures to assist Customs in 
making the determination whether merchandise so claimed is actually a 
“work of art” and thus properly classified in the above cited provisions. 
Section 10.48 states that Customs field personnel may require that a 
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declaration be filed with an entry by the artist who produced the articles 
showing whether the articles are originals, replicas, reproductions, or 
copies; or a declaration by the seller or shipper with the same informa- 
tion if the declaration by the artist is not available. The regulation also 
states that, whereas the declarations of these parties may be waived 
upon a showing of impossibility, the declaration of the importer shall be 
required in all cases. 

On October 7, 1992, the Customs Service published a notice in the 
Federal Register (57 FR 46112) proposing to amend § 10.48. The reason 
for the proposed amendment was to facilitate the movement of mer- 
chandise and save importers time and money by making it easier to pro- 
vide the declaration, when one is deemed necessary by Customs, and by 
providing Customs with greater flexibility not to require a declaration. 
Another reason for the proposed amendment was to eliminate inconsis- 
tencies that exist between the regulation and the provisions of the 
HTSUS (and applicable interpretative notes) which the regulation was 
intended to help implement. The elimination of inconsistencies in this 
instance would have the effect of further reducing requirements placed 
on importers by eliminating an entire series of merchandise, i.e., mer- 
chandise classified in subheading 9701.90.00, HTSUS, from the mer- 
chandise for which Customs may require such declaration. 


ANALYSIS OF COMMENTS 
No comments were received in response to the published notice of 


proposed rulemaking to amend § 10.48. 


CONCLUSION 


After careful review, the Customs Service has concluded that the 
amendments should be adopted as proposed, with one modification. 
Customs has eliminated the clause in the declaration in § 10.48(b) refer- 
ring to mosaics because mosaics are not required to be originals to be 
classifiable under subheading 9701.90.00, HTSUS. 


EXPLANATION OF OTHER AMENDMENTS 


1. The section heading change is necessary because “drawings” are 
specifically provided for in subheading 9701.10.00, HTSUS; 19 CFR 
10.48 does not apply to subheading 9701.10.00. 

2. The change to § 10.48(a) is based on the fact that subheading 
9701.90.00, HTSUS, is the provision in which “collages and similar 
decorative plaques” are classified. There is no requirement that these 
items be original works of art (see Explanatory Note 97.01 (B)); the dec- 
laration in the revised § 10.48(b) will not be required when an item is 
entered under subheading 9701.90.00. 

3. The changes to § 10.48(b) are intended to accomplish two goals. 
First, the language is changed to make it easier for the parties involved 
in the importation, i.e., the importer, artist, seller and shipper, to pro- 
vide a declaration, if required, by providing each of the parties with 
equal authority to make and provide the declaration. Secondly, the regu- 
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lation is harmonized with Additional U.S. Note 1 to Chapter 97, 
HTSUS, and the Explanatory Notes to Chapter 97. Those interpretative 
notes refer to the first twelve (12) castings, replicas or reproductions as 
being classifiable in heading 9703 rather than the first ten (10) as pres- 
ently required in the regulation. 

4. Section 10.48(c) is changed to provide Customs personnel with 
greater flexibility to waive the requirement of a declaration. 

5. The removal of paragraph (e) is necessitated by the change (in num- 
ber 2, above) which removes subheading 9701.90.00 merchandise from 
the impact of 19 CFR 10.48. 


REGULATORY FLEXIBILITY ACT 


For the reasons set forth in the preamble and pursuant to the provi- 
sions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), it is hereby 
certified that the amendments set forth in this document will not havea 
significant economic impact on a substantial number of small entities. 
Accordingly, the amendments are not subject to the regulatory analysis 
or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12866 
This document does not meet the criteria for a significant regulatory 
action” as specified in E.O. 12866. 
DRAFTING INFORMATION 


The principal author of this document was Norman W. King, Com- 
mercial Rulings Division, Office of Regulations and Rulings. However, 
personnel from other offices participated in its development. 

List OF SUBJECTS IN 19 CFR Part 10 

Caribbean Basin Initiative, Customs duties and inspections, Exports, 

Reporting and record keeping requirements. 
AMENDMENTS TO THE REGULATIONS 

Part 10, Customs Regulations (19 CFR Part 10), is amended as set 
forth below. 

PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 

1. The general authority citation for Part 10 continues to read as 
follows: 

Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 
x * * * * * * 


2. Section 10.48 is revised to read as follows: 





4 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 2, JANUARY 12, 1994 


§ 10.48 Engravings, sculptures, etc. 

(a) Invoices covering works of art claimed to be free of duty under sub- 
headings 9702.00.00 and 9703.00.00, HTSUS, shall show whether they 
are originals, replicas, reproductions, or copies, and also the name of the 
artist who produced them, unless upon examination the Customs officer 
is satisfied that such statement is not necessary to a proper determina- 
tion of the facts. 

(b) The following evidence shall be filed in connection with the entry: 
A declaration in the following form by the artist who produced the arti- 
cle, or by the seller, shipper or importer, showing whether it is original, 
or in the case of sculpture, the original work or model, or one of the first 
twelve castings, replicas, or reproductions made from the original work 
or model; and in the case of etchings, engravings, woodcuts, lithographs, 
or prints made by other hand-transfer processes, that they were printed 
by hand from hand-etched, hand-drawn, or hand-engraved plates, 
stones, or blocks: 

I, , do hereby declare that I am the producer, seller, 
shipper or importer of certain works of art, namely 
covered by the annexed invoice dated ; that any sculptures or 
statuary included in that invoice are the original works or models or one 
of the first twelve castings, replicas, or reproductions made from the 
sculptor’s original work or model; and that any etchings, engravings, 
woodcuts, lithographs, or prints made by other hand-transfer processes 
included in that invoice were printed by hand from hand-etched, hand- 
drawn, or hand-engraved plates, stones, or blocks. 

(c) The district director may waive the declaration requirement set 
forth in paragraph (b) of this section. 

(d) Artists’ proof etchings, engravings, woodcuts, lithographs, or 
prints made by other hand-transfer processes should bear the genuine 
signature or mark of the artist as evidence of their authenticity. In the 
absence of such a signature or mark, other evidence shall be required 
which will establish the authenticity of the work to the satisfaction of 
the district director. 

SAMUEL H. Banks, 
Acting Commissioner of Customs. 


Approved: December 6, 1993. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, December 29, 1993 (58 FR 66741)] 
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19 CFR Parts 12, 102, and 134 
(T.D. 94-4) 
RIN 1515-AB34 


RULES FOR DETERMINING THE COUNTRY OF ORIGIN OF A 
GOOD FOR PURPOSES OF ANNEX 311 OF THE NORTH 
AMERICAN FREE TRADE AGREEMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim regulations; solicitation of comments. 


SUMMARY: This document establishes the rules for determining when 
the country of origin of a good is one of the parties to the North American 
Free Trade Agreement for purposes of Annex 311 of that Agreement. 
This agreement was implemented under the North American Free- 
Trade Agreement Implementation Act, Public Law 103-182, 107 Stat. 
437 (December 8, 1993). 


DATES: This interim rule is effective January 1, 1994. Comments must 
be received on or before April 4, 1994. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 


dressed to U.S. Customs Service, 1301 Constitution Avenue, N.W., 
Franklin Court, Washington, D.C. 20229, and they may be inspected at 
the Regulations Branch located at 1099 14th St. N.W. Suite 4000, 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Sandra L. Gethers, Of- 
fice of Regulations and Rulings (202-482-6980). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Paragraph 1 of Annex 311 of the North American Free-Trade Agree- 
ment (NAFTA), entitled “Country of Origin Marking,” provides that 
the parties shall establish “MARKING RULES” to determine when a 
good is a good of a NAFTA country, i.e., whether the country of origin of 
a good is either the United States, Canada, and Mexico, for the following 
purposes specified in that Annex: (1) country of origin marking; (2) An- 
nex 300-B (Textile and Apparel Goods); and (3) Annex 302.2 (Tariff 
Elimination). 

The interim regulations established in this document represent ful- 
fillment of the United States obligations under Annex 311. These in- 
terim regulations will be effective on January 1, 1994, for all goods 
imported into the United States for purposes of determining whether or 
not the country of origin of such goods is either Canada, Mexico or the 
United States. 
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In a separate Notice of Proposed Rulemaking published in today’s 
Federal Register, the Customs Service is proposing to establish identical 
rules for determining the country of origin of all imported goods for all 
purposes under the Customs and related laws. 

The Customs Service, however, will also honor all existing written 
rulings issued pursuant to part 177 of this Chapter (19 C.F.R. 177) dur- 
ing the interim period of these regulations. 


DISCUSSION OF INTERIM REGULATIONS 


Section 102.0 Scope: 

Section 102.0 sets forth the purposes previously identified under An- 
nex 311, for which the rules in this part will be used. These rules are con- 
sidered the “Marking Rules” for purposes of that Annex. 


Section 102.1 Definitions: 


Section 102.1, “Definitions”, sets forth the definitions of terms that 
will be used in part 102. It is of note that some of the defined terms, such 
as “wholly obtained or produced” in paragraph (g) will be used only in 
§ 102.11, “General Rules”, while other terms, such as the definition for 
“material,” will be used in several sections in this part, including in 
many of the specific rules in § 102.20. Of special note is the definition of 
“material”, another term that is used throughout this part. Under para- 
graph (k), the term, “material” is defined as including “parts”, “ingredi- 
ents”, subassemblies”, and “components”, terms which are used 


interchangeably in this part. 


Section 102.11 General rules: 


Section 102.11, “General Rules,” sets forth the required hierarchy for 
determining country of origin under this part, unless otherwise speci- 
fied in another provision of this part. Paragraphs (a)(1) through (a)(3) of 
§ 102.11 set forth the three common circumstances in which the country 
of origin of a good is determined. First, the country of origin can be the 
country in which the good is “wholly obtained or produced” as defined in 
§ 102.1(g). For example, cattle born and raised in Texas are wholly ob- 
tained or produced in the United States. If the good is not wholly ob- 
tained or produced in a single country, paragraph (a)(2) provides that 
the country of origin can be the country in wnich the good is produced 
exclusively from domestic materials. For example, if a desk is produced 
in Canada from Canadian lumber and from hardware produced in Can- 
ada from imported steel, which under part 102, became a product of 
Canada, the desk is produced in Canada “exclusively from domestic ma- 
terials.” If, however, a good is neither wholly obtained or produced in a 
single country, nor produced in a country exclusively from domestic ma- 
terials, the country of origin of a good may be determined to be the coun- 
try in which the foreign materials contained in the good met the 
requirements of the specific rules provided under § 102.20 for the good. 
For example, imported textile rubberized thread classified under head- 
ing 5604, Harmonized Tariff Schedule of the United States (HTSUS), 
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which is produced in Mexico from synthetic yarn of Taiwanese origin 
(classified under heading 5509, HTSUS) and from Malaysian rubber 
thread (classified under heading 4007, HTSUS) is a product of Mexico. 
The rule under § 102.20 that is applicable to the imported good (heading 
5604, HTSUS) states: “A change to heading 5602 through 5605 from a 
heading outside that group.” Since the non-Mexican origin (i.e., foreign) 
materials contained in the good were classified in headings outside the 
group of headings 5602 through 5605, HTSUS, a change from these ma- 
terials to the textile rubberized thread in heading 5604, HTSUS, is al- 
lowed, and the country in which this change occurred, i.e., Mexico, is the 
country of origin. 

Paragraphs (b) through (d) of § 102.11, set forth the circumstances 
and criteria for determining the country of origin of goods when such 
determination cannot be made pursuant to § 102.11(a). Under current 
practice and case law, if a good is not wholly obtained or produced in a 
single country and the processes to which the foreign materials in the 
good were subjected, did not result in a substantial transformation of 
such materials, country of origin generally is determined on the basis of 
the component or material which imparts the essential character of the 
good. Consistent with current practice in this regard, paragraph (b) of 
§ 102.11 provides that unless the good is classified under the HTSUS as 
a “set”, the country or countries of origin of the good is the country or 
countries of origin of the single material that imparts the essential char- 
acter of the good. This paragraph further provides that if the single ma- 
terial imparting the essential character to the good is fungible and 
commingled, the country of origin may be determined on the basis of an 
inventory management method, such as “(FIFO” or “LIFO”) as pro- 
vided under the Appendix to part 181 of the Customs Regulations. 

Paragraph (c) of § 102.11 reflects current practice whereby multiple 
countries of origin may exist for goods that are classified as “sets”, and 
for goods classified as “mixtures” or “composite goods” to which no sin- 
gle component can be found to impart their essential character. How- 
ever, only the countries of origin of the materials meriting equal 
consideration for determining the essential character of the good would 
constitute the country or countries of origin of the good. For example, 
the countries of origin of a cutlery and dinnerware packaged set from 
Mexico, which includes 12 knives from Mexico, 12 forks from Korea, 12 
spoons from Taiwan, and a plastic case from Japan would be as follows: 
Mexico, Taiwan and Korea. The plastic case from Japan did not merit 
equal consideration in determining the essential character of the set. 

If a good is not a set, mixture or composite good and the country of ori- 
gin of the good is not determined under paragraphs (a) and (b) of 
§ 102.11, paragraph (d) provides that the country of origin of the good is 
the last country in which the good underwent production, other than 
“minor processing” as defined in § 102.1(1) or “simple assembly” as de- 
fined in § 102.1(h), unless the assembled materials originate in different 
countries. In the latter instance, the country of origin, indeed, will be 
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the country of assembly even if the assembly was simple. It is important 
to note, however, that the determination of country of origin on the ba- 
sis of the country in which a “simple assembly” has occurred, will only 
be reached after it has been concluded that no single material imparts 
the essential character to the good and the good is not classified as a set, 
mixture or composite good under the HTSUS. 


Section 102.12 Fungible goods: 

Section 102.12 sets forth the requirement that in all cases, the coun- 
try of origin of commingled fungible goods (e.g., Canadian and Russian 
wheat or U.S. and Mexican raw or frozen corn), shall be the country or 
countries of origin of all of the commingled goods. If, however, direct 
physical identification of the country of origin is impractical, as in 
§ 102.11(b)(2), this section allows the country or countries of origin to be 
determined on the basis of an inventory management method provided 
under the Appendix to part 181 of the Customs Regulations. 


Section 102.13 De minimis: 

Section 102.13 also codifies acommon practice in country of origin de- 
terminations based upon the substantial transformation rule, whereby 
foreign materials of de minimis amounts are disregarded in determina- 
tions of whether the processing of foreign materials resulted in “a new 
and different article.” Similarly, § 102.13 provides that foreign materi- 
als, which do not meet the requirements of the specific tariff rules under 
§ 102.20 and which do not exceed the specified minimum values or 
quantities, shall be disregarded for purposes of determining whether 
the requirements of § 102.18 are met. Of note, however, is the fact that 
this provision will not apply to many food and agricultural products pro- 
vided in the first several chapters of the HTSUS. 


Section 102.14 Goods returned: 

Note 2(a), Subchapter II, Chapter 98, HTSUS, provides that goods of 
U.S. origin which are exported from, and returned to, the United States 
after having been advanced in value or improved in condition by any 
process of manufacture or other means are to be treated as “foreign arti- 
cles” and subject to full duty upon return to the United States, unless 
otherwise exempt under that subchapter. Section 102.14 incorporates 
this rule of law into the general context of the proposed non-preference 
rules of origin. Under this section, any good which is advanced in value 
or improved in condition outside of the United States shall not be con- 
sidered a product of the United States. Rather, the last foreign country 
in which “production” occurred is the country of origin of such goods. 
The terms “production,” “advanced in value,” and “improved in condi- 
tion” are defined in § 102.1. For example, unassembled T-shirt compo- 
nents of U.S. origin, which are exported to Mexico for assembly into 
T-shirts (an advancement in value and/or improvement in condition), 
upon return are goods of Mexico, notwithstanding that under 
§§ 102.11(a) and 102.20, the country of origin of the assembled T-shirts 
would have been determined to be of U.S. origin. Of particular note, is 
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the fact that when § 102.14 is applicable, it is the basis for determining 
origin, notwithstanding any other provision of part 102. 

In connection with this provision, certain provisions of part 134 
(“Country of Origin Marking”) of this Chapter are amended. Section 
134.43 is amended to allow special types of marking of goods for which 
country of origin is determined under this provision. In addition, 
§ 134.32 is amended to except from country of origin marking require- 
ments, non-textile goods that are exported from and returned to the 
United States after having been advanced in value and improved in con- 
dition as a result of repairs and alterations. 


Section 102.15 Disregarded materials: 

This section reflects existing practice by identifying those materials 
normally associated with a good, which are routinely disregarded in de- 
termining whether the good is a new and different article of commerce. 
Section 102.15 codifies existing practice by specifying those insignifi- 
cant materials such as, packaging, accessories that are classified with 
the good, etc., which should be disregarded when determining whether 
or not the specific tariff rules under § 102.20 have been met. 


Section 102.16 Goods and its parts; parts of parts: 

This section is intended to reconcile the new rules based upon the tar- 
iff classification approach with the systemic problems that arise when a 
good and its parts are classified in the same HTSUS heading or subhead- 
ing or where there exist a specific tariff classification for parts which can 
include anything from the most minor or insignificant part to the most 
highly developed subassembly. In these instances, this section proposes 
to allow country of origin determinations to be made on a case-by-case 
basis, as they are now. Thus, when the specific tariff classification rule 
cannot be met because the good and its parts are classified in the same 
heading or subheading, this rule will allow significant operations to be 
recognized as conferring origin, when such operations result in new and 
different article, having a new name, character, and use. Of note is the 
fact that this section does not apply to textile and apparel goods (chap- 
ters 50-63, HTSUS). 


Section 102.17 Non-qualifying operations: 

This section reflects existing practice not to allow simple operations 
which do not materially alter the good to cause a change in the country of 
origin of the good, even though there may have been a change in some 
minor aspect of the good. For example, simple packaging of components 
of a set without the manufacture of any of such components will not be 
allowed to make the country of origin of the set, the country in which the 
packaging occurred, even if requirements under the specific rules set 
forth in § 102.20 were met. Also of note in this provision is the anti-cir- 
cumvention rule, which disqualifies any operation, the sole object of 
which is to circumvent the proper operation of these rules. In such in- 
stances, the operation usually will be viewed as one having no practical 
business purpose and resulting in no material change in the good. 
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Section 102.18 Rules of interpretation: 

This section provides the interpretation of two concepts that are com- 
mon in the operation of these rules: Essential Character and General 
Rules of Interpretation 2(a). 

The General Rule of Interpretation (GRID) 2(a) of the HTSUS gener- 
ally provides that any reference in a heading to an article shall be taken 
to include a reference to that article incomplete or unfinished, provided 
that, as entered, the incomplete or unfinished article has the essential 
character of the complete or finished article (or failing to be classified 
as complete finished by virtue of this rule), entered unassembled or 
disassembled. 

Paragraph (a) clarifies that when GRI 2(a) is stated as a condition or 
proviso in a specific rule, such proviso will operate to disallow changes 
from a part toa unfinished good or to an unassembled good which is clas- 
sified as the good pursuant to GRI 2(a). Such changes in classification 
can occur as a result of simple operations or as a result of collecting all of 
the parts for a good in a single country and such collection is classified as 
the good in its unassembled state pursuant to GRI 2(a). You will note 
that the GRI 2(a) proviso appears more often in the specific tariff rules 
for the machinery chapters, and that this rule is specifically applicable 
to all of the specific rules for chapters 84 and 85, HTSUS. 

Paragraph (b) regarding “essential character” is included in the Rules 
of Interpretation and not under § 102.1 Definitions, because of its sig- 
nificant place in the hierarchy of these rules. It is the “essential charac- 
ter” concept which is used to determine country of origin, whenever a 
good is not wholly obtained or produced in a single country or does not 
meet the specific tariff rules in § 102.20. For purposes of promoting uni- 
formity in these determinations, this provision includes as examples, 
the specific factors identified in the Explanatory Notes for General Rule 
of Interpretation 3(b) of the HTSUS, which have been applied for nearly 
five years. Of particular note, however, is the fact that this provision ex- 
pressly requires that one first look to the origin of the material that did 
not meet the requirement under the specific rules in determining which 
material imparts the “essential character” of a good. If there is a single 
material that imparts the essential character of a good and that material 
originates in a single country, then by operation of § 102.11(b), the 
country of origin of that material, will be the country of origin of the 
good, unless the good is classified as a set. 


Section 102.19 NAFTA preference override: 


This provision is only applicable to goods for which a claim for duty 
preference under the NAFTA has been made. Thus, if a good is not cov- 
ered by a NAFTA certificate of origin, this provision is not applicable in 
any way. The provision ensures that in the event that the application of 
the rules under § 102.11(a) or (b) results in a good not being determined 
to be a good of a single NAFTA party (Mexico, Canada or United States), 
the country of origin of such good, if claimed for NAFTA preference, will 
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be the last NAFTA country in which the good underwent any “produc- 
tion” other than “minor processing”. Both “production” and “minor 
processing” are defined in § 102.1. 


Section 102.20 Specific tariff rules: 

Section 102.20 presents the specific tariff classification changes and/ 
or other operations, which are specifically required in order for country 
of origin to be determined on the basis of operations performed on the 
foreign materials contained in a good. This section, which is applicable 
only to goods that are not “wholly obtained or produced entirely in a sin- 
gle country” or are not produced in a single country exclusively from do- 
mestic materials, codifies the current “substantial transformation” 
standard. The rules in this section are set forth for each HTSUS chapter. 
The applicable rule is determined by the HTSUS tariff classification 
that is applicable to the finished good at the time the country of origin 
determination is being made. The specific rules for certain HTSUS 
chapters contain notes which govern the operation of the rules specified 
thereunder. See, for example, § 102.20(k), the specific tariff rules for 
Section XI — Chapters 50-63, HTSUS, and § 102.20(f), the specific tariff 
rules for certain chemical chapters in Section VI, HTSUS. 

Finally, it is important to note the specific rules do not operate in a 
vacuum. All of these rules are subject to the restrictions which appear in 
other sections of this part, such as § 102.17 “Non-Qualifying Opera- 
tions” and section 102.14 “Goods Returned.” 


COMMENTS 


Before adopting these interim regulations as a final rule, considera- 
tion will be given to any written comments timely submitted to Cus- 
toms. Comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on regular business days between 
the hours of 9 a.m. and 4: 30 p.m. at the Regulations Branch, Office of 
Regulations and Rulings, U.S. Customs Service, Franklin Court, 1099 
14th Street, N.W., Suite 4000, Washington, DC. 

Comments submitted in response to this Federal Register document, 
need not be duplicated in response to the Notice of Proposed Rulemak- 
ing document relating to the Rules of Origin published in today’s Fed- 
eral Register. Comments in response to one document will be considered 
during the review of both documents. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE REQUIREMENTS, 
THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE ORDER 12866 


Pursuant to the provisions of 5 U.S.C. 553(a), public notice is inappli- 
cable to these interim regulations because they are within the foreign 
affairs function of the United States. A failure to have regulations in 
place, setting forth the procedures implementing the preferential tariff 
treatment and related provisions of the North American Free Trade 
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Agreement, on the date the North American Free Trade Agreement Im- 
plementation Act is effective, January 1, 1994, would provoke undesir- 
able international consequences. In addition, because these regulations 
establish procedures which the public needs to know in order to claim 
the benefit of a tariff preference under the North American Free Trade 
Agreement Implementation Act, it is determined pursuant to 5 U.S.C. 
553(b)(B), that notice and public procedures are impracticable, unnec- 
essary, and contrary to the public interest. Furthermore, for the above 
reasons, it is determined that good cause exists under the provisions of 5 
U.S.C. 553(d)(1) and (d)(3) for dispensing with a delayed effective date. 
Because no notice of proposed rulemaking is required for interim regu- 
lations, the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.) do not apply. Because this document involves a foreign affairs func- 
tion of the United States and implements an international agreement, it 
is not subject to the provisions of E.O. 12866. 


List OF SUBJECTS 
19 CFR Part 12 


Customs duties and inspection, Labeling, Marking, Reporting and 
recordkeeping requirements, Textiles and textile products. 


19 CFR Part 102 


Customs duties and inspections, Imports, Reporting and recordkeep- 
ing requirements, Rules of origin, Trade agreements. 


19 CFR Part 134 
Country of origin, Customs duties and inspection, Imports, Labeling, 
Marking, Packaging and containers. 


AMENDMENTS TO THE REGULATIONS 


For the reasons set forth above, Chapter 1 of Title 19, Code of Federal 
Regulations (19 CFR Chapter 1) is amended by adding Part 102 and 
amending Parts 12 and 134 as set forth below: 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The general authority citation for Part 12 continues to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1304, 1624. 

2. In § 12.130: 

a. paragraph (b) is amended by adding a sentence at the end; 

b. paragraph (d) is amended by adding a sentence at the end of the in- 
troductory text; and 

c. paragraph (e)(1) is amended by removing the word “An” and add- 
ing, in its place, the words “Except for products of which the origin is 
Canada or Mexico (the origin of such products is determined pursuant to 
the procedures set forth in Part 102 of this chapter), an”. 

The additions read as follows: 
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§ 12.130 Textiles and textile products country of origin. 


* * * * * * * 


(b) Country of origin. * * * However, the origin of products of Canada 
and Mexico are determined pursuant to the procedures set forth in Part 
102 of this chapter. 

ck 


* * * * * * 


(d) Criteria for determining country of origin. * * * However, the ori- 
gin of products of Canada and Mexico are determined pursuant to the 
procedures set forth in Part 102 of this chapter. 


ok ok * cd a” x * 
3. A new Part 102 is added to read as follows: 
PART 102— RULES OF ORIGIN 


Sec. 
102.0 Scope. 
SUBPART A—GENERAL 

102.1 Definitions. 

SUBPART B—RULES OF ORIGIN 
102.11 General rules. 
102.12 Fungible goods. 
102.13 De minimis. 
102.14 Goods returned. 
102.15 Disregarded materials. 
102.16 Goods and its parts; parts of parts. 
102.17 Non-qualifying operations. 
102.18 Rules of interpretation. 
102.19 NAFTA preference override. 
102.20 Specific rules by tariff classification. 


Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1624, and the North American 
Free-Trade Agreement Implementation Act, Pub.L. 103-182, 107 Stat. 
2057. 


§ 102.0 Scope. 

This part sets forth rules for determining the country of origin of im- 
ported goods, i.e., when a good is a good of a party for the purposes speci- 
fied in paragraph 1 of Annex 311 of the North American Free-Trade 
Agreement (“NAFTA”). These specific purposes are: (1) country of ori- 
gin marking; (2) determining the rate of duty and staging category ap- 
plicable to originating textile and apparel goods as set out in Section 2 
(Tariff Elimination) of Annex 300-B (Textile and Apparel Goods); (3) 
determining the rate of duty and staging category applicable to an origi- 
nating good as set out in Annex 302.2 (Tariff Elimination). 


Susppart A— GENERAL 
§ 102.1 Definitions. 


(a) Advanced in Value. “Advanced in value” means an increase in the 
value of a good as a result of production with respect to that good. 
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(b) Commingled. “Commingled” means physically combined or 
mixed. 

(c) Direct Physical Identification. “Direct physical identification” 
means identification by visual or other organoleptic examination. 

(d) Domestic Material. “Domestic material” means a material whose 
country of origin as determined under these rules is the same country as 
the country in which the good is produced. 

(e) Foreign Material. “Foreign material” means a material whose 
country of origin as determined under these rules is not the same coun- 
try as the country in which the good is produced. 

(f) Fungible Goods or Fungible Materials. “Fungible goods or fungible 
materials” means goods or materials that are interchangeable for com- 
mercial purposes and whose properties are essentially identical. 

(g) A Good Wholly Obtained or Produced. “A good wholly obtained or 
produced” in a country means: 

(1) A mineral good extracted in that country; 

(2) A vegetable or plant good harvested in that country; 

(3) A live animal born and raised in that country; 

(4) A good obtained from hunting, trapping or fishing in that country; 

(5) A good (fish, shellfish and other marine life) taken from the sea by 
vessels registered or recorded with that country and flying its flag; 

(6) A good produced on board factory ships from the goods referred to 
in paragraph (g)(5) of this section, provided such factory ships are regis- 
tered or recorded with that country and fly its flag; 

(7) A good taken by that country or a person of that country from the 
seabed or beneath the seabed outside territorial waters, provided that 
country has rights to exploit such seabed; 

(8) A good taken from outer space, provided they are obtained by that 
country or a person of that country; 

(9) Waste and scrap derived from: 

(i) Production in a country, or 

(ii) Used goods collected in that country provided such goods are fit 
only for the recovery of raw materials; and 

(10) A good produced in that country exclusively from goods referred 
to in paragraphs (g)(1) through (10) of this section or from their deriva- 
tives, at any stage of production. 

(h) Harmonized System. “Harmonized System” means the Harmo- 
nized Commodity Description and Coding System, including its general 
rules of Interpretation, Section Notes and Chapter Notes, as adopted 
and implemented by the United States. 

(i) Improved in Condition. “Improved in condition” means the en- 
hancement of the physical condition of a good as a result of production 
with respect to that good. 

(j) Incorporated. “Incorporated” means physically incorporated into a 
good as a result of production with respect to that good. 
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(k) Indirect Materials. “Indirect materials” means a good used in the 
production, testing or inspection of another good but not physically in- 
corporated into that other good, or a good used in the maintenance of 
buildings or the operation of equipment associated with the production 
of that other good, including: 

(1) Fuel and energy; 

(2) Tools, dies and molds; 

(3) Spare parts and materials used in the maintenance of equipment 
and buildings; 

(4) Lubricants, greases, compounding materials and other materials 
used in production or used to operate equipment and buildings; 

(5) Gloves, glasses, footwear, clothing, safety equipment and supplies; 

(6) Equipment, devices, and supplies used for testing or inspecting the 
goods; 

(7) Catalysts and solvents; and 

(8) Any other goods that are not incorporated into the good but whose 
use in the production of the good can reasonably be demonstrated to bea 
part of that production. 

(1) Material. “Material” means a good that is incorporated into an- 
other good as a result of production with respect to that other good, and 
includes parts, ingredients, subassemblies, and components. 

(m) Minor processing. “Minor processing” means the following: 

(1) Mere dilution with water or another substance that does not mate- 
rially alter the characteristics of the good; 

(2) Cleaning, including removal of rust, grease, paint, or other coat- 
ings; 

(3) Application of preservative or decorative coatings, including lubri- 
cants, protective encapsulation, preservative or decorative paint, or me- 
tallic coatings; 

(4) Trimming, filing or cutting off small amounts of excess materials; 

(5) Unloading, reloading or any other operation necessary to main- 
tain the good in good condition; 

(6) Putting up in measured doses, packing, repacking, packaging, re- 
packaging; 

(7) Testing, marking, sorting, or grading; 

(8) Ornamental or finishing operations incidental to textile good pro- 
duction designed to enhance the marketing appeal or the ease of care of 
the product, such as dyeing and printing, embroidery and appliques, 
pleating, hemstitching, stone or acid washing, permanent pressing, or 
the attachment of accessories notions, findings and trimmings; or 

(9) Repairs and alterations, washing, laundering, or sterilizing. 

(n) Production. “Production” means growing, mining, harvesting, 
fishing, trapping, hunting, manufacturing, processing or assembling a 
good. 

(0) Simple Assembly. “Simple assembly” means the fitting together of 
five or fewer parts all of which are foreign (excluding fasteners such as 
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screws, bolts, etc.) by bolting, gluing, soldering, sewing or by other 
means without more than minor processing. 

(p) Substantial Transformation. “Substantial transformation” 
means production which results in a new and different article, with a 
new name, character, and use. 

(q) Value. “Value” means, with respect to § 102.13, 

(1) In the case of a good, its customs value or transaction value within 
the meaning of the Appendix to part 181 of this chapter; or 

(2) In the case of a material, its customs value or value within the 
meaning of the Appendix to part 181 of this chapter. 


Suspart B— RULES OF ORIGIN 


§ 102.11 General rules. 


(a) The country of origin of a good is the country in which: 

(1) The good is wholly obtained or produced; 

(2) The good is produced exclusively from domestic materials; or 

(3) Each foreign material incorporated in that good undergoes an ap- 
plicable change in tariff classification set out in § 102.20 and satisfies 
any other applicable requirements of that section, and all other applica- 
ble requirements of these rules are satisfied. 

(b) Except for a good that is specifically described in the Harmonized 
System as a set, or is classified as a set pursuant to General Rule of Inter- 
pretation 3, where the country of origin cannot be determined under 
paragraph (a), the country of origin of the good: 

(1) Is the country or countries of origin of the single material that im- 
parts the essential character of the good, or 

(2) If the material that imparts the essential character of the good is 
fungible, has been commingled, and direct physical identification of the 
origin of the commingled material is not practical, the country or coun- 
tries of origin may be determined on the basis of an inventory manage- 
ment method provided under the Appendix to part 181 of the Customs 
Regulations. 

(c) Where the country of origin cannot be determined under para- 
graph (b)(1) or (2) and the good is specifically described in the Harmo- 
nized System as a set or mixture, or classified as a set, mixture or 
composite good pursuant to General Rule of Interpretation 3, the coun- 
try of origin of the good is the country or countries of origin of all materi- 
als that merit equal consideration for determining the essential 
character of the good. 

(d) Where the country of origin of a good cannot be determined under 
paragraph (b)(1) through (3), the country of origin of the good is: 

(1) The last country in which the good underwent production, other 
than by simple assembly or minor processing, or 

(2) If the good is produced by simple assembly: 

(i) The country in which the good is assembled if the parts that merit 
equal consideration as imparting the essential character of the good do 
not have the same country of origin, or 
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(ii) The country of origin of the parts assembled into the good that 
merit equal consideration as imparting the essential character of the 
good if all those parts have the same country of origin. 


§ 102.12 Fungible goods. 


When fungible goods of different countries of origin are commingled 
the country of origin of the goods: 

(a) Is the countries of origin of those commingled goods; or 

(b) If the good is fungible, has been commingled, and direct physical 
identification of the origin of the commingled good is not practical, the 
country or countries of origin may be determined on the basis of an in- 
ventory management method provided under the Appendix to part 181 
of the Customs Regulations. 


§ 102.13 De minimis. 

(a) Except as otherwise provided in paragraphs (b) and (c), foreign 
materials that do not undergo the applicable change in tariff classifica- 
tion set out in § 102.20 or satisfy the other applicable requirements of 
that section when incorporated into a good shall be disregarded in deter- 
mining the country of origin of the good if the value of those materials is 
no more than 7 percent of the value of the good or 10 percent of the value 
of a good of Chapter 22, Harmonized System. 

(b) Paragraph (a) does not apply to a foreign material incorporated in 
a good provided for in Chapters 1, 2, 3, 4, 7, 8, 11, 12, 15, 17, or 20 of the 
Harmonized System. 

(c) Foreign components or materials that do not undergo the applica- 
ble change in tariff classification set out in § 102.20 or satisfy the other 
applicable requirements of that section when incorporated into a good 
classified in Chapter 50 through 63 of the Harmonized System shall be 
disregarded in determining the country of origin of the good if the total 
weight of those components or materials is not more than 7 percent of 
the total weight of the good. 


§ 102.14 Goods returned. 

No good, last advanced in value or improved in condition outside the 
United States has United States origin. If under either § 102.11 or 
102.16 such a good is determined to be a good of the United States, that 
determination will be disregarded and the country of origin of the good 
will be the last foreign country in which the good underwent production, 
other than minor processing. However, if the good undergoes only mi- 
nor processing outside the United States, the country of origin of the 
good is the last country in which the good underwent production, includ- 
ing minor processing. 


§ 102.15 Disregarded materials. 


(a) The following materials shall be disregarded when determining 
whether the good undergoes the applicable change in tariff classifica- 
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tion set out in § 102.20, or satisfies the other applicable requirements of 
that section: 

(1) Packaging materials and containers in which a good is packaged 
for retail sale that are classified with the good; 

(2) Accessories, spare parts or tools delivered with the good that are 
classified with the good and shipped with the good; 

(3) Packing materials and containers in which a good is packed for 
shipment; and 

(4) Indirect materials. 


§ 102.16 Good and its parts; parts of parts. 


(a) If a good is produced in one country but one or more of the foreign 
materials incorporated into the good do not undergo an applicable 
change in tariff classification provided in § 102.20 because: 

(1) The good was imported into the country in an unassembled or dis- 
assembled form but was classified as an assembled good pursuant to 
General Rule of Interpretation 2(a) of the Harmonized System, the 
country of origin of a good is the country in which the good was produced 
provided that the production of the good results in a substantial trans- 
formation of those parts; or 

(2) The heading for the good provides for both the good itself and its 
parts and is not further subdivided into subheadings, or the subheading 
for the good provides for both the good itself and its parts, the country of 
origin of a good is the country in which the good was produced provided 
that the production of the good results in a substantial transformation 
of those parts. 

(b) If a subassembly and its parts are classified together in a parts 
heading that is not further subdivided into subheadings or in a parts 
subheading, the country of origin of the subassembly is the country in 
which the subassembly is produced, provided, that production results in 
a substantial transformation. 

(c) This section does not apply to chapters 50-63, Harmonized Sys- 
tem. 


§ 102.17 Non-qualifying operations. 


A foreign material shall not be considered to have undergone the ap- 
plicable change in tariff classification set out in § 102.20, or satisfy the 
other applicable requirements of that Section by reason of: 

(a) A change in end-use; 

(b) Dismantling or disassembly; 

(c) Simple packing, repacking or retail packaging without more than 
minor processing; 

(d) Mere dilution with water or another substance that does not mate- 
rially alter the characteristics of the material; or 

(e) Any process or work in respect of which it may be demonstrated, on 
the basis of the preponderance of evidence, that the sole object was to 
circumvent these rules. 
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§ 102.18 Rules of interpretation. 


(a) General Rule of Interpretation 2(a). 

(1) When General Rule of Interpretation 2(a) is stated under a rule for 
a good in § 102.20 as a basis for disallowing a specific change in tariff 
classification under that rule this means the change will be disallowed if 
it is made from one tariff provision to another by virtue of: 

(i) The collection of parts being classified as if it were an assembled 
good pursuant to General Rule of Interpretation 2(a); or 

(ii) The assembly of parts into a subassembly that is still not a com- 
plete or finished good, but is classified as a complete or finished good 
pursuant to General Rule of Interpretation 2(a). 

(2) Paragraph (a) shall not apply to assembled goods that were previ- 
ously assembled into a good, and then disassembled for convenience of 
packing, handling or transport. 

(b) Essential Character. 

(1) For purposes of determining essential character of a good under 
§ 102.11, various factors may be examined depending upon the type of 
the good. These include one or more of the following: 

(i) The nature of the material or component; 

(ii) Bulk; 

(iii) Quantity; 

(iv) Weight; 

(v) Value; 

(vi) Role ofa constituent material in relation to the use of the goods; or 

(vii) Other relevant factors. 

(2) For purposes of applying § 102.11, only domestic and foreign ma- 
terials (including self-produced materials) that are classified in a tariff 
provision from which a change in tariff classification is not allowed in 
the rule for the good set out in § 102.20 shall be taken into consideration 
in determining the parts or materials that determine the essential char- 
acter of the good. 


§ 102.19 NAFTA preference override. 


Notwithstanding any provision of these rules other than § 102.11(a) 
or (b) or § 102.14, if a good originates under Chapter Four of the 
NAFTA, and the country of origin of that good is not determined to bea 
single NAFTA country under § 102.11(a) or (b), the country of origin of 
the good is the last NAFTA country in which the good underwent pro- 
duction other than minor processing, provided that a Certificate of Ori- 
gin has been completed and signed for the good. 
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§ 102.20 Specific rules by tariff classification. 
The following rules are the rules specified in § 102.11(a)(3) and other 
sections of this part: 


(a) 


Section I: Chapters 1 through 5 





HTSUS 


Tariff shift and/or other requirements 





01.01-01.06 
02.01-02.09 


0210.11-0210.20 .. 


0210.90 


03.01-03.03 


0305.10 


0305.41-0305.69 .. 


0402.10-0402.29 .. 
0402.91-0402.99 .. 


0403.10 
0403.990 


0405-0406 


0407-0410 
05.01-05.11 


A change to heading 01.01 through 01.06 from any other chapter. 

A change to heading 02.01 through 02.09 from any other chapter. 

A change to subheading 0210.11 through 0210.20 from any other 
chapter. 

A change to subheading 0210.90 from any other chapter; or 

Achange to edible meals and flours of subheading 0210.90 from any 
product other than edible meals and flours of chapter 2. 

A change to heading 03.01 through 03.03 from any other chapter. 

A change to heading 03.04 from any other chapter; or 

A change to fillets of heading 03.04 from any other heading. 

A change to subheading 0305.10 from any other subheading. 

A change to subheading 0305.20 from any other chapter. 

A change to subheading 0305.30 from any other subheading. 

A change to subheading 0305.41 through 0305.69 from any other 
chapter; or 

A change to heading 03.06 from any other chapter. 

A change to heading 03.07 from any other chapter; or 

A change to edible meals and flours from within Chapter 3. 

A change to heading 04.01 from any other chapter. 

A change to subheading 0402.10 through 0402.29 from any other 
chapter. 

A change to subheading 0402.91 through 0402.99 from any other 
chapter. 

A change to subheading 0403.10 from any other subheading. 

A change to subheading 0403.90 from any other chapter; or 

A change to sour cream, or kephir from any other product of 
Chapter 4. 

A change to heading 0404 from any other heading. 

A change to heading 0405 through 0406 from any other heading, 
including another heading within that group. 

A change to heading 0407 through 0410 from any other chapter. 

A change to heading 05.01 through 05.11 from any other chapter. 





(b) 


Section II: Chapters 6 through 14 


Note: Notwithstanding the specific rules of this section, an agricultural 
or horticultural good grown in the territory of a country shall be treated 
as a good of that country even if grown from seed or bulbs, root stock, 
cuttings, slips or other live parts of plants, imported from a foreign coun- 
try. 

HTSUS 





Tariff shift and/or other requirements 





06.01-06.02 A change to heading 06.01 through 06.02 from any other heading, 
including another heading within that group. 

A change to heading 06.03 through 06.04 from any other heading, 
including another heading within that group, except from 
heading 06.02. 

A change to heading 07.01 through 07.09 from any other chapter. 


A change to heading 07.10 from any other chapter. 


06.03-06.04 


07.01-07.09 
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Section II: Chapters 6 through 14—continued 


Tariff shift and/or other requirements 








07.13-07.14 
08.01-08.10 


0901.21-0901.22 .. 


0901.30 


09.02-09.03 
09.04-09.10 


10.01-10.08 
11.01-11.06 


11.08-11.09 
12.01-12.07 
12.09-12.14 


13.01-13.02 
14.01-14.04 


HTSUS 


. Achange to heading 07.11 from any other chapter. 


A change to heading 07.12 from any other chapter; or 
A change to powdered vegetables of 0712 from any other product of 
chapter 7, if put up for retail sale. 

A change to heading 07.13 through 07.14 from any other chapter. 
A change to heading 08.01 through 08.10 from any other chapter. 
A change to heading 08.11 from any other chapter. 

A change to heading 08.12 from any other chapter. 

A change to heading 08.13 from any other chapter. 

A change to heading 08.14 from any other chapter. 


. Achange to subheading 0901.11 through 0901.12 from any other 


chapter. 

A change to subheading 0901.21 through 0901.22 from any 
subheading outside that group. 

A change to subheading 0901.30 from any other chapter. 

A change to subheading 0901.40 from any other chapter. 

A change to heading 09.02 through 09.03 from any other chapter. 

Achange to heading 09.04 through 09.10 from any other chapter, or 

Achange to crushed, ground, or powdered products of heading 0904 
through 0910 from within Chapter 9, if put up for retail sale; or 

A change to subheading 0910.91 from any other subheading, 
provided that a single spice ingredient of foreign origin 
constitutes no more than 60 percent by weight of the good. 

A change to heading 10.01 through 10.08 from any other chapter. 

A change to heading 11.01 through 11.06 from any other chapter. 

A change to heading 11.07 from any other chapter. 

A change to heading 11.08 through 11.09 from any other heading, 
including another heading within that group. 

A change to heading 12.01 through 12.07 from any other chapter. 

A change to heading 12.08 from any other heading. 

A change to heading 12.09 through 12.14 from any other chapter. 

A change to heading 13.01 through 13.02 from any other chapter. 

A change to heading 14.01 through 14.04 from any other chapter. 


Section III: Chapter 15 


Tariff shift and/or other requirements 





OUR s%10.5:505 


A change to heading 15.01 through 15.06 from any other chapter. 
A change to subheading 1507.10 from any other chapter. 
A change to subheading 1507.90 from any other chapter. 
A change to subheading 1508.10 from any other chapter. 
A change to subheading 1508.90 from any other chapter. 


.. Achange to subheading 1509.10 from any other chapter. 


A change to subheading 1509.90 from any other chapter. 
A change to heading 15.10 from any other chapter. 

A change to subheading 1511.10 from any other chapter. 
A change to subheading 1511.90 from any other chapter. 
A change to subheading 1512.11 from any other chapter. 
A change to subheading 1512.19 from any other chapter. 
A change to subheading 1512.21 from any other chapter. 
A change to subheading 1512.29 from any other chapter. 
A change to subheading 1513.11 from any other chapter. 
A change to subheading 1513.19 from any other chapter. 
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Section III: Chapter 15—continued 


Tariff shift and/or other requirements 





A change to subheading 1513.21 from any other chapter. 
A change to subheading 1513.29 from any other chapter. 
A change to subheading 1514.10 from any other chapter. 
A change to subheading 1514.90 from any other chapter. 
A change to subheading 1515.11 from any other chapter. 
A change to subheading 1515.19 from any other chapter. 
A change to subheading 1515.21 from any other chapter. 
A change to subheading 1515.29 from any other chapter. 
A change to heading 15.16 from any other chapter. 
A change to subheading 1517.10 from any other heading. 
A change to subheading 1517.90 from any other chapter. 
A change to heading 15.18 from any other heading. 
1519.11-1519.13 .. A change to subheading 1519.11 through 1519.13 from any other 
heading, except from heading 15.20. 
1519.19 A change to subheading 1519.19 from any other subheading. 
1519.20 A change to subheading 1519.20 from any other heading, except 
from heading 15.20. 
1520.10 A change to subheading 1520.10 from any other heading, except 
from heading 15.19. 
1520.90 A change to subheading 1520.90 from any other subheading. 
15.21-15.22 A change to heading 15.21 through 15.22 from any other chapter. 


Section IV: Chapters 16 through 24 


Tariff shift and/or other requirements 





16.01-16.05 A change to heading 16.01 through 16.05 from any other chapter. 
17.01-17.02 A change to heading 17.01 through 17.02 from any other chapter. 
A change to heading 17.03 from any other chapter. 
A change to heading 17.04 from any other heading. 
18.01-18.03 A change to heading 18.01 through 18.03 from any other chapter. 
A change to heading 18.04 from any other heading, except from 
heading 1803. 
A change to heading 18.05 from any other heading, except from 
subheading 1803.20. 
A change to subheading 1806.10 from any other heading except 
from heading 1805 or from Chapter 17; or 
Achange from Chapter 17 provided that the good contains less than 
65 percent by dry weight of sugar. 
A change to subheading 1806.20 from any other heading except 
from Chapter 17; or 
Achange from Chapter 17 provided that the good contains less than 
65 percent by dry weight of sugar. 
A change to subheading 1806.31 from any other subheading. 
A change to subheading 1806.32 from any other subheading. 
A change to subheading 1806.90 from any other subheading. 
A change to subheading 1901.10 from any other subheading. 
A change to subheading 1901.20 from any other subheading. 
A change to subheading 1901.90 from any other heading; or 
A change to a product of subheading 1901.90 from any other 
product within heading 19.01 if that change results in a 
substantial transformation. 
1902.11-1902.19 .. A change to subheading 1902.11 through 1902.19 from any other 
heading. 
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Section IV: Chapters 16 through 24—continued 


Tariff shift and/or other requirements 


1902.20 A change to subheading 1902.20 from any other subheading. 

1902.30-1902.40 .. A change to subheading 1902.30 through 1902.40 from any other 
heading. 

19.03-19.05 A change to heading 19.03 through 19.05 from any other heading, 
including another heading within that group. 


Chapter 20 


Note: Notwithstanding the specific rules of this chapter, fruit, nut and 
vegetable preparations of Chapter 20 that have been prepared or pre- 
served merely by freezing, by packing (including canning) in water, 
brine or natural juices, or by roasting, either dry or in oil (including 
processing incidental to freezing, packing, or roasting), shall be treated 
as a good of the country in which the fresh good was produced. 


HTSUS Tariff shift and/or other requirements 


20.01-20.07 A change to heading 20.01 through 20.07 from any other chapter. 
2008.11 A change to subheading 2008.11 from any other chapter, provided 
that change is not the result of mere blanching of peanuts. 
2008.19-2008.99 .. A change to subheading 2008.19 through 2008.99 from any other 
chapter, [US provided that change is not the result of mere 
blanching of nuts]. 
2009.11-2009.30 .. A change to subheading 2009.11 through 2009.30 from any other 
chapter. 
2009.40-2009.80 .. A change to subheading 2009.40 through 2009.80 from any other 
chapter. 
2009.90 A change to subheading 2009.90 from any other chapter; or 
A change to subheading 2009.90 from any other subheading; 
provided that a single juice ingredient of foreign origin, or juice 
ingredients from a single foreign country, constitute in single 
strength form no more than 60 percent by volume of the good. 
A change to heading 21.01 from any other heading. 
A change to heading 21.02 from any other heading. 
A change to subheading 2103.10 from any other heading. 
A change to subheading 2103.20 from any other heading. 
A change to subheading 2103.30 from any other subheading; or 
Achange to prepared mustard of subheading 2103.30 from mustard 
flour or meal. 
A change to subheading 2103.90 from any other subheading; or 
A change to any item of subheading 2103.90 from within 
subheading 2103.90, if that change results in a substantial 
transformation. 
A change to subheading 2104.10 from any other subheading. 
A change to subheading 2104.20 from any other subheading. 
A change to heading 21.05 from any other heading. 
A change to subheading 2106.10 from any other subheading. 
Achange to subheading 2106.90 from any other subheading except 
from Chapter 4, Chapter 17, heading 2009, subheading 1901.90 
or subheading 2202.90; or 
A change to subheading 2106.90 from Chapter 4 or subheading 
1901.90 provided that the good contains no more than 50 percent 
of milk solids by weight; or 
Achange to subheading 2106.90 from Chapter 17 provided that the 
good contains less than 65 percent by dry weight of sugar; or 
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Section IV: Chapters 16 through 24—continued 


Tariff shift and/or other requirements 


2106.90 A change to subheading 2106.90 from heading 2009 or subheading 
2202.90 provided that a single juice ingredient of foreign origin, 
or juice ingredients from a single foreign country, constitute in 
single strength form no more than 60 percent by volume of the 
good. 

A change to heading 22.01 from any other chapter. 

2202.10 A change to sweetened and/or flavored waters of subheading 

2202.10 from any other chapter; or 
Achange to other beverages of subheading 2202.10 from any other 
heading. 

2202.90 Achange to subheading 2202.90 from any other subheading, except 
from Chapter 4 or heading 19.01, 20.09 or 21.06; or 

A change to subheading 2106.90 from Chapter 4 or heading 19.01 
provided that the good contains no more than 50 percent of milk 
solids by weight; or 

A change to subheading 2202.90 from heading 20.09 or subheading 
2106.90 provided that a single juice ingredient of foreign origin, 
or juice ingredients from a single foreign country, constitute in 
single strength form no more than 60 percent by volume of the 
good. 

A change to heading 22.03 from any other heading. 

2204.10-2204.29 .. A change to subheading 2204.10 through 2204.29 from any other 
subheading outside that group. 

A change to subheading 2204.30 from any other heading. 

A change to heading 22.05 from any other heading, except from 
heading 22.04; or 

A change to vermouth of heading 22.05 from heading 2204. 

A change to heading 22.06 from any other heading. 

A change to heading 22.07 from any other heading except from 
heading 22.08. 

2208.10-2208.50 .. A change to subheading 2208.10 through 2208.50 from any other 
subheading outside that group. 

2208.90 A change to subheading 2208.90 from any other subheading, except 
from subheading 2208.10; or 

A change to cordials, liqueurs, kirschwasser or ratafia of 
subheading 2208.90 (2208.90.45) from any other product. 

A change to heading 22.09 from any other heading. 

23.01-23.08 A change to heading 23.01 through 23.08 from any other chapter. 

A change to subheading 2309.10 from any other heading. 

2309.90 A change to subheading 2309.90 from any other heading, except 
from Chapter 4 or heading 1901; or 

A change to subheading 2309.90 from Chapter 4 or heading 1901 
provided that the good contains no more than 50 percent of milk 
solids by weight. 

A change to heading 24.01 from any other chapter. 

A change to heading 24.02 through 24.03 from any other heading, 
including another heading within that group. 


Section V: Chapters 25 through 27 


Tariff shift and/or other requirements 





Cea change to heading 25.01 through 25.16 from any other heading, 
including another heading within that group. 
2517.10-2517.20 .. A change to heading 2517.10 through 2517.20 from any other 
heading. 
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Section V: Chapters 25 through 27—continued 





HTSUS Tariff shift and/or other requirements 


2517.30 A change to subheading 2517.30 from any other subheading. 

2517.41-2517.49 .. A change to heading 2517.41 through 2517.49 from any other 
heading. 

25.18-25.30 A change to heading 25.18 through 25.30 from any other heading. 

26.01-26.21 A change to heading 26.01 through 26.21 from any other heading, 
including another heading within that group. 

For purposes of this chapter, a “chemical reaction” is defined as a 
process in which chemical bonds in molecules are broken and new 
chemical bonds are formed between the fragmented molecules 
and/or added elements so that one or more of the original bond/s 
no longer link the same chemical element/s or functional group/s. 

2701-2706 A change to heading 2701 through 2706 from any other heading, 
including any heading within the group. 

2707.10-2707.99 .. A change to subheading 2707.10 through 2707.99 from any other 
heading; or 

A change to subheading 2707.10 through 2707.99 from any other 
subheading, including any subheading within the group, 
provided that the good resulting from such change is the product 
of a “chemical reaction” as defined in Note 1. 

A change to heading 2708 through 2709 from any other heading, 
including any heading within the group. 

A change to heading 2710 from any other heading; or 

A change to any good of heading 2710 from any other good of 
heading 2710, provided that the good resulting from such change 
is the product of a “chemical reaction” as defined in Note 1. 

2711.11 Achange to subheading 2711.11 from any other subheading, except 
from subheading 2711.21. 

2711.12-2711.19 .. A change to subheading 2711.12 through 2711.19 from any other 
subheading, including any subheading within the group, except 
from subheading 2711.29. 

2711.21 Achange to subheading 2711.21 from any other subheading, except 
from subheading 2711.11. 

2711.29 Achange to subheading 2711.29 from any other subheading, except 
from subheading 2711.12 through 2711.21. 

A change to heading 2712 through 2714 from any other heading, 
including any heading within the group. 

A change to heading 2715 from any other heading, except from 
heading 2714 or subheading 2713.20 





Section VI: Chapters 28 through 38 


1. Chemical Reaction Origin Rule: 

Any good of chapters 28, 29, 31, 32 or 38 that is the product of a chemi- 
cal reaction shall be considered to be a good of the country in which the 
reaction occurred. 

Achemical reaction is defined as a process in which chemical bonds in 
molecules are broken and new chemical bonds are formed between the 
fragmented molecules and/or added elements so that one or more of the 
original bond/s no longer link the same chemical element/s or functional 


group/s. 
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Section VI: Chapters 28 through 38 — continued 


Notwithstanding any of the line-by-line rules, the “chemical reac- 
tion” rule may be applied to any good classified in the above chapters. 

2. Separation Prohibition: 

A foreign material/component will not be deemed to have satisfied all 
applicable requirements of these marking rules by reason of a change 
from one classification to another merely as the result of the separation 
of one or more individual materials or components from a man-made 
mixture unless the isolated material/component, itself, also underwent 


a chemical reaction. 


HTSUS 


Tariff shift and/or other requirements 





2801.10-2801.30 .. 


803 
2804.10-2804.50 .. 


2804.61-2804.69 .. 
2804.70-2804.90 .. 


Kr 


2805 
2806.10-2806.20 .. 


2807-2808 


2809.10-2809.20 .. 


2811.21 
2811.22 


2811.23-2811.29 .. 
2812.10-2813.90 .. 


2815.11-2815.12 .. 
2815.20-2815.30 .. 


2816.10 
2816.20 


2816.30 


2818.10-2818.30 .. 


2819.10-2819.90 .. 


A change to subheading 2801.10 through 2801.30 from any other 
subheading, including any subheading within the group. 

A change to heading 2802 from any other heading, except from 
heading 2503. 

A change to heading 2803 from any other heading. 

A change to subheading 2804.10 through 2804.50 from any other 
subheading, including any subheading within the group. 

A change to subheading 2804.61 through 2804.69 from any other 
subheading outside the group. 

A change to subheading 2804.70 through 2804.90 from any other 
subheading, including any subheading within the group. 

A change to heading 2805 from any other heading. 

A change to subheading 2806.10 through 2806.20 from any other 
subheading, including any subheading within the group. 

A change to heading 2807 through 2808 from any other heading, 
including any heading within the group. 

A change to subheading 2809.10 through 2809.20 from any other 
subheading, including any subheading within the group. 

A change to heading 2810 from any other heading. 

A change to subheading 2811.11 from any other subheading. 

Achange to subheading 2811.19 from any other subheading, except 
from subheading 2811.22. 

A change to subheading 2811.21 from any other subheading. 

Achange to subheading 2811.22 from any other subheading, except 
from subheading 2505.10, 2506.10, or 2811.19. 

A change to subheading 2811.23 through 2811.29 from any other 
subheading, including any subheading within the group. 

A change to subheading 2812.10 through 2813.90 from any other 
subheading, including any subheading within the group. 

A change to heading 2814 from any other heading. 

A change to subheading 2815.11 through 2815.12 from any other 
subheading outside the group. 

A change to subheading 2815.20 through 2815.30 from any other 
subheading, including any subheading within the group. 

A change to subheading 2816.10 from any other subheading. 

Achange to subheading 2816.20 from any other subheading, except 
from subheading 2530.90. 

A change to subheading 2816.30 from any other subheading. 

A change to heading 2817 from any other heading, except from 
heading 2608. 

A change to subheading 2818.10 through 2818.30 from any other 
subheading, including any subheading within the group, except 
from heading 2606 or subheading 2620.40. 

A change to subheading 2819.10 through 2819.90 from any other 
subheading, including any subheading within the group. 





Section VI: Chapters 28 through 38 — continued 


2820.10-2820.90 .. 


2821.10 
2821.20 


2824.10-2824.90 .. 


2825.10-2825.40 .. 


2825.50 
2825.60 
2825.70 
2825.80 
2825.90 


2826.11-2833.19 .. 


2833.21 


2833.22-2833.26 .. 


2833.27 
2833.29 


2833.30-2833.40 .. 
2834.10-2834.29 .. 
2835.10-2835.25 .. 


2835.26 


2835.29-2835.39 .. 


2836.10 
2836.20 


2836.30-2836.40 .. 


2836.50 


2836.60 
2836.70 


U.S. CUSTOMS SERVICE 


Tariff shift and/or other requirements 


A change to subheading 2820.10 through 2820.90 from any other 
subheading, including any subheading within the group, except 
from subheading 2530.90 or from heading 2602. 

A change to subheading 2821.10 from any other subheading. 

Achange to subheading 2821.20 from any other subheading, except 
from subheading 2530.30, or 2601.11 through 2601.20. 

A change to heading 2822 from any other heading, except from 
heading 2605. 

A change to heading 2823 from any other heading. 

A change to subheading 2824.10 through 2824.90 from any other 
subheading, including any subheading within the group, except 
from heading 2607. 

A change to subheading 2825.10 through 2825.40 from any other 
subheading, including any subheading within the group. 

Achange to subheading 2825.50 from any other subheading, except 
from heading 2603. 

Achange to subheading 2825.60 from any other subheading, except 
from subheading 2615.10. 

Achange to subheading 2825.70 from any other subheading, except 
from subheading 2613.10. 

A change to subheading 2825.80 from any other subheading except 
from subheading 2617.10. 

A change to subheading 2825.90 from any other subheading, 
provided that the good of this subheading is the product of a 
“chemical reaction” as defined in Note 1. 

A change to subheading 2826.11 through 2833.19 from any other 
subheading, including any subheading within the group. 

Achange to subheading 2833.21 from any other subheading, except 
from subheading 2530.20. 

A change to subheading 2833.22 through 2833.26 from any other 
subheading, including any subheading within the group. 

Achange to subheading 2833.27 from any other subheading, except 
from subheading 2511.10. 

Achange to subheading 2833.29 from any other subheading, except 
from heading 2520. 

A change to subheading 2833.30 through 2833.40 from any other 
subheading, including any subheading within the group. 

A change to subheading 2834.10 through 2834.29 from any other 
subheading, including any subheading within the group. 

A change to subheading 2835.10 through 2835.25 from any other 
subheading, including any subheading within the group. 

Achange to subheading 2835.26 from any other subheading, except 
from heading 2510. 

A change to subheading 2835.29 through 2835.39 from any other 
subheading, including any subheading within the group. 

A change to subheading 2836.10 from any other subheading. 

Achange to subheading 2836.20 from any other subheading, except 
from subheading 2530.90. 

A change to subheading 2836.30 through 2836.40 from any other 
subheading, including any subheading within the group. 

Achange to subheading 2836.50 from any other subheading, except 
from heading 2509, subheading 2517.41 or 2517.49, heading 
2521, or subheading 2530.90. 

Achange to subheading 2836.60 from any other subheading, except 
from subheading 2511.20. 

Achange to subheading 2836.70 from any other subheading, except 
from heading 2607. 
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Section VI: Chapters 28 through 38 — continued 


Tariff shift and/or other requirements 





2836.91 
2836.92 


2836.93 
2836.99 


2837.11-2837.20 .. 


2839.11-2839.19 .. 
2839.20-2839.90 .. 
2840.11-2840.20 .. 


ve | err 
2841.10-2841.40 .. 


2841.50 


2841.70 
2841.80 
2841.90 


2842.10 
2842.90 


2843.10 


2843.21-2843.29 .. 
2843.30-2843.90 .. 


2844.10 


2844.20 
2844.30 


2844.40-2844.50 .. 


2848.10-2849.90 .. 


2850-2851 


A change to subheading 2836.91 from any other subheading. 

Achange to subheading 2836.92 from any other subheading, except 
from subheading 2530.90. 

Achange to subheading 2836.93 from any other subheading, except 
from subheading 2617.90. 

A change to subheading 2836.99 from any other subheading, 
provided that the good of this subheading is the product of a 
“chemical reaction” as defined in Note 1. 

A change to subheading 2837.11 through 2837.20 from any other 
subheading, including any subheading within the group. 

A change to heading 2838 from any other heading. 

A change to subheading 2839.11 through 2839.19 from any other 
subheading outside the group. 

A change to subheading 2839.20 through 2839.90 from any other 
subheading, including any subheading within the group. 

A change to subheading 2840.11 through 2840.20 from any other 
subheading outside the group, except from subheading 2528.10. 

A change to subheading 2840.30 from any other subheading. 

A change to subheading 2841.10 through 2841.40 from any other 
subheading, including any subheading within the group. 

Achange to subheading 2841.50 from any other subheading, except 
from heading 2610. 

A change to subheading 2841.60 from any other subheading. 

Achange to subheading 2841.70 from any other subheading, except 
from subheading 2613.90. 

Achange to subheading 2841.80 from any other subheading, except 
from heading 2611. 

A change to subheading 2841.90 from any other subheading, 
provided that the good of this subheading is the product of a 
“chemical reaction” as defined in Note 1. 

A change to subheading 2842.10 from any other subheading. 

A change to subheading 2842.90 from any other subheading, 
provided that the good of this subheading is the product of a 
“chemical reaction” as defined in Note 1. 

Achange to subheading 2843.10 from any other subheading, except 
from heading 7106, 7108, 7110, or 7112. 

A change to subheading 2843.21 through 2843.29 from any other 
subheading, including any subheading within the group. 

A change to subheading 2843.30 through 2843.90 from any other 
subheading, including any subheading within the group, except 
from subheading 2616.90. 

Achange to subheading 2844.10 from any other subheading, except 
from subheading 2612.10. 

A change to subheading 2844.20 from any other subheading. 

Achange to subheading 2844.30 from any other subheading, except 
from subheading 2844.20. 

A change to subheading 2844.40 through 2844.50 from any other 
subheading, including any subheading within the group. 

A change to heading 2845 from any other heading. 

A change to heading 2846 from any other heading, except from 
subheading 2530.90. 

A change to heading 2847 from any other heading. 

A change to subheading 2848.10 through 2849.90 from any other 
subheading, including any subheading within the group. 

A change to heading 2850 through 2851 from any other heading, 
including any heading within the group. 





Section VI: Chapters 28 through 38 — continued 


HTSUS 


U.S. CUSTOMS SERVICE 


Tariff shift and/or other requirements 





2901.10-2901.90 .. 


2902.11 
2902.19 


2902.20 
2902.30 


2902.41-2902.44 .. 


2902.50 
2902.60 


2902.70-2902.90 .. 


2903.11-2904.90 .. 
2905.11-2905.21 . 
2905.22-2905.29 .. 


2905.31-2905.50 .. 


2906.11 


2906.12-2906.13 .. 


2906.14 
2906.19 


2906.21 
2906.29 


2907.11 


2907.12-2907.22 .. 


2907.23 


2907.29-2907.30 .. 


2909.11-2909.49 .. 


2909.50 
2909.60 


A change to subheading 2901.10 through 2901.90 from any other 
subheading, including any subheading within the group, except 
from acyclic petroleum oils of heading 2710, or subheading 
2711.13, 2711.14, 2711.19 or 2711.29. 

A change to subheading 2902.11 from any other subheading. 

Achange to subheading 2902.19 from any other subheading, except 
from non-aromatic cyclic petroleum oils of subheading 2707.50, 
2707.99, or heading 2710. 

Achange to subheading 2902.20 from any other subheading, except 
from subheading 2707.10, 2707.50, or 2707.99. 

Achange to subheading 2902.30 from any other subheading, except 
from subheading 2707.20, 2707.50, or 2707.99. 

A change to subheading 2902.41 through 2902.44 from any other 
subheading, including any subheading within the group, except 
from subheading 2707.30, 2707.50 or 2707.99. 

A change to subheading 2902.50 from any other subheading. 

Achange to subheading 2902.60 from any other subheading, except 
from subheading 2707.30, 2707.50, 2707.99, or heading 2710.00. 

A change to subheading 2902.70 through 2902.90 from any other 
subheading, including any subheading within the group, except 
from subheading 2707.50, 2707.99 or heading 2710. 

A change to subheading 2903.11 through 2904.90 from any other 
subheading, including any subheading within the group. 


. Achange to subheading 2905.11 through 2905.21 from any other 


subheading, including any subheading within the group. 

A change to subheading 2905.22 through 2905.29 from any other 
subheading, including any subheading within the group, except 
from subheading 1301.90, 3301.90 or 3805.90. 

A change to subheading 2905.31 through 2905.50 from any other 
subheading, including any subheading within the group. 

Achange to subheading 2906.11 from any other subheading, except 
from subheading 3301.24 or 3301.25. 

A change to subheading 2906.12 through 2906.13 from any other 
subheading, including any subheading within the group. 

Achange to subheading 2906.14 from any other subheading, except 
from heading 3805. 

Achange to subheading 2906.19 from any other subheading, except 
from subheading 3301.90 or 3805.90. 

A change to subheading 2906.21 from any other subheading. 

A change to subheading 2906.29 from any other subheading, except 
from subheading 2707.60 or 3301.90. 

Achange to subheading 2907.11 from any other subheading, except 
from subheading 2707.60. 

A change to subheading 2907.12 through 2907.22 from any other 
subheading, including any subheading within the group, except 
from subheading 2707.99. 

A change to subheading 2907.23 from any other subheading. 

A change to subheading 2907.29 through 2907.30 from any other 
subheading, including any subheading within the group, except 
from subheading 2707.99. 

A change to heading 2908 from any other heading. 

A change to subheading 2909.11 through 2909.49 from any other 
subheading, including any subheading within the group. 

Achange to subheading 2909.50 from any other subheading, except 
from subheading 3301.90. 

A change to subheading 2909.60 from any other subheading. 
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Section VI: Chapters 28 through 38—continued 


HTSUS 


2910.10-2910.90 .. 
2912.11-2912.13 .. 
2912.19-2912.49 .. 
2912.50-2912.60 .. 


2914.11-2914.19 .. 


2914.21-2914.22 .. 


2914.23 
2914.29 


2914.30-2914.70 .. 


2915.11-2915.35 .. 


2915.39 


2915.40-2915.90 .. 
2916.11-2916.20 .. 
2916.31-2916.39 .. 


2917.11-2917.39 .. 
2918.11-2918.22 .. 


2918.23 


2918.29-2918.30 .. 


2918.90 


2920.10-2926.90 .. 


2927-2928 


2929.10-2930.90 .. 


2932.11-2932.90 .. 


2933.11-2934.90 .. 


Tariff shift and/or other requirements 


A change to subheading 2910.10 through 2910.90 from any other 
subheading, including any subheading within the group. 

A change to heading 2911 from any other heading. 

A change to subheading 2912.11 through 2812.13 from any other 
subheading, including any subheading within the group. 

A change to subheading 2912.19 through 2912.49 from any other 
subheading, including any subheading within the group, except 
from subheading 3301.90. 

A change to subheading 2912.50 through 2912.60 from any other 
subheading, including any subheading within the group. 

A change to heading 2913 from any other heading. 

A change to subheading 2914.11 through 2914.19 from any other 
subheading, including any subheading within the group, except 
from subheading 3301.90. 

A change to subheading 2914.21 through 2914.22 from any other 
subheading, including any subheading within the group. 

A change to subheading 2914.23 from any other subheading, except 
from subheading 3301.90. 

A change to subheading 2914.29 from any other subheading, except 
from subheading 3301.90 or 3805.90. 

A change to subheading 2914.30 through 2914.70 from any other 
subheading, including any subheading within the group, except 
from subheading 3301.90. 

A change to subheading 2915.11 through 2915.35 from any other 
subheading, including any subheading within the group. 

A change to subheading 2915.39 from any other subheading, except 
from subheading 3301.90. 

A change to subheading 2915.40 through 2915.90 from any other 
subheading, including any subheading within the group. 

A change to subheading 2916.11 through 2916.20 from any other 
subheading, including any subheading within the group. 

A change to subheading 2916.31 through 2916.39 from any other 
subheading, including any subheading within the group, except 
from subheading 3301.90. 

A change to subheading 2917.11 through 2917.39 from any other 
subheading, including any subheading within the group. 

A change to subheading 2918.11 through 2918.22 from any other 
subheading, including any subheading within the group. 

Achange to subheading 2918.23 from any other subheading, except 
from subheading 3301.90. 

A change to subheading 2918.29 through 2918.30 from any other 
subheading, including any subheading within the group. 

A change to subheading 2918.90 from any other subheading, except 
from heading 3301.90. 

A change to heading 2919 from any other heading. 

A change to subheading 2920.10 through 2926.90 from any other 
subheading, including any subheading within the group. 

A change to heading 2927 through 2928 from any other heading, 
including any heading within the group. 

A change to subheading 2929.10 through 2930.90 from any other 
subheading, including any subheading within the group. 

A change to heading 2931 from any other heading. 

A change to subheading 2932.11 through 2932.90 from any other 
subheading, including any subheading within the group, except 
from subheading 3301.90. 

A change to subheading 2933.11 through 2934.90 from any other 
subheading, including any subheading within the group. 
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Section VI: Chapters 28 through 38—continued 


2936.10-2936.29 .. 


2936.90 
2937-2941 


3001.10 


3001.20-3001.90 .. 
3002.10-3002.90 .. 


3003.10 
3003.20 
3003.31 
3003.39 
3003.40 


3003.90 


3004.10 
3004.20 
3004.31 
3004.32 


3004.39 


3004.40 


Tariff shift and/or other requirements 


A change to heading 2935 from any other heading. 

A change to subheading 2936.10 through 2936.29 from any other 
subheading, including any subheading within the group. 

Achange to subheading 2936.90 from any other subheading, except 
from subheading 2936.10 through 2936.29. 

A change to heading 2937 through 2941 from any other heading, 
including any heading within the group. 

A change to heading 2942 from any other chapter. 

A change to subheading 3001.10 from any other subheading, except 
from subheading 0206.10 through 0208.90 or 0305.20, heading 
0504 or 0510, or subheading 0511.99, unless the change from 
these provisions is to a powder of this subheading. 

A change to subheading 3001.20 through 3001.90 from any other 
subheading, including any subheading within the group. 

A change to subheading 3002.10 through 3002.90 from any other 
subheading, including any subheading within the group. 

Achange to subheading 3003.10 from any other subheading, except 
from subheading 2941.10, 2941.20 or 3003.20. 

Achange to subheading 3003.20 from any other subheading, except 
from subheading 2941.30 through 2941.90. 

Achange to subheading 3003.31 from any other subheading, except 
from subheading 2937.91. 

A change to subheading 3003.39 from any other subheading, except 
from hormones or their derivatives classified in chapter 29. 

Achange to subheading 3003.40 from any other subheading, except 
from heading 1211, subheading 1302.11, 1302.19, 1302.20, 
1302.39, or from any alkaloids or their derivatives classified in 
chapter 29. 

A change to subheading 3003.90 from any other subheading, 
provided that the domestic content of the therapeutic or 
prophylactic component/s is no less than 40 percent by weight of 
the total therapeutic or prophylactic content. 

A change to subheading 3004.10 from any other subheading, except 
from subheading 2941.10, 2941.20, 3003.10 or 3003.20. 

Achange to subheading 3004.20 from any other subheading, except 
from subheading 2941.30 through 2941.90, or 3003.20. 

A change to subheading 3004.31 from any other subheading, except 
from subheading 2937.91, 3003.31, or 3003.39. 

A change to subheading 3004.32 from any other subheading, except 
from subheading 3003.39, or any adrenal cortical hormone/s 
classified in chapter 29. 

Achange to subheading 3004.39 from any other subheading, except 
from subheading 3003.39, or any hormone/s or its/their 
derivative/s classified in chapter 29. 

A change to subheading 3004.40 from any other subheading, except 
from heading 1211, subheading 1302.11, 1302.19, 1302.20, 
1302.39, 3003.40, or any alkaloid/s or its/their derivative/s 
provided for in chapter 29. 

Achange to subheading 3004.50 from any other subheading, except 
from subheading 3003.90, or any vitamin/s classified in chapter 
29, or products of heading 2936. 

Achange to subheading 3004.90 from any other subheading, except 
from subheading 3003.90, provided that the domestic content of 
the therapeutic or prophylactic component/s is no less than 40 
percent by weight of the total therapeutic or prophylactic 
content. 
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Section VI: Chapters 28 through 38 —continued 


‘HTSUS 
3005.10 


3006.10 


3006.20-3006.60 .. 


3102.10-3102.21 .. 


3901-3915 


3916.10-3918.90 .. 
3919.10-3919.90 .. 
3920.10-3921.90 .. 


3922-3926 


4001.10-4001.22 .. 


4001.29 
4001.30 


4002.11-4002.70 .. 
4002.80-4002.99 .. 


HTSUS 


Tariff shift and/or other requirements 


A change to subheading 3005.10 from any other subheading. 

Achange to subheading 3005.90 from any other subheading, except 
from Section XI, Harmonized System, unless the change is to a 
good of this subheading that is impregnated or coated with 
pharmaceutical substance/s. 

Achange to subheading 3006.10 from any other subheading, except 
from subheading 1212.20 or 4206.10. 

A change to subheading 3006.20 through 3006.60 from any other 
subheading, including any subheading within the group. 

A change to heading 3101 from any other heading, except from 
subheading 2301.20 or powders and meals of subheading 
0506.90, heading 0508, or subheading 0511.91 or 0511.99. 

A change to subheading 3102.10 through 3102.21 from any other 
subheading, including any subheading within the group. 


Section VII: Chapters 39 through 40 


Tariff shift and/or other requirements 

A change to heading 3901 through 3915 from any other heading, 

including any heading within the group, provided that the 

domestic polymer content is no less than 40 percent by weight of 
the total polymer content. 

A change to subheading 3916.10 through 3918.90 from any other 
subheading, including any subheading within the group. 

A change to subheading 3919.10 through 3919.90 from any other 
subheading outside the group. 

A change to subheading 3920.10 through 3921.90 from any other 
subheading, including any subheading within the group. 

A change to heading 3922 through 3926 from any other heading, 
including any heading within the group. 

A change to subheading 4001.10 through 4001.22 from any other 
subheading, including any subheading within the group. 

A change to subheading 4001.29 from any other subheading, except 
from subheading 4001.21 or 4001.22. 

A change to subheading 4001.30 from any other subheading. 

A change to subheading 4002.11 through 4002.70 from any other 
subheading, including any subheading within the group. 

A change to subheading 4002.80 through 4002.99 from any other 
subheading, including any subheading within the group, 
provided that the domestic rubber content is no less than 40 
percent by weight of the total rubber content. 

A change to heading 4003 through 4004 from any other heading, 
including any heading within the group. 

A change to heading 4005 from any other heading, except from 
heading 4001 or 4002. 

A change to heading 4006 through 4010 from any other heading, 

including any heading within the group. 


. Achange to subheading 4011.10 through 4012.90 from any other 


subheading, including any subheading within the group. 
A change to heading 4013 from any other heading. 


. Achange to subheading 4014.10 through 4014.90 from any other 


subheading, including any subheading within the group. 
A change to heading 4015 from any other heading. 
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Section VII: Chapters 39 through 40—continued 


HTSUS 


4016.10-4016.99 .. 


Tariff shift and/or other requirements 


A change to subheading 4016.10 through 4016.99 from any other 
subheading, including any subheading within the group. 
A change to heading 4017 from any other heading. 





4104-4103 
4104-4107 


4202.29 


4202.31-4202.32 .. 


4202.39 


4202.91-4202.99 .. 


4203-4206 


4302.11-4302.20 .. 


4302.30 


4303-4304 


(i) 


HTSUS 


Section VII: Chapters 41 through 43 


Tariff shift and/or other requirements 





. Achange to headings 41.01 through 41.03 from any other chapter. 


A change to headings 41.04 through 41.07 from any other heading, 
including another heading within that group; or 

Achange to finished leather of heading 4104 through 4107 from wet 
blue hides or leather. 

A change to headings 41.08 through 41.11 from any other heading, 
including another heading within that group. 

A change to heading 42.01 from any other heading. 

A change to subheading 4202.11 from any other heading. 


. Achange to subheadings 4202.12 through 4202.22 from any other 


heading provided that the change does not result from the 
assembly of imported cut components. 

A change to subheading 4202.29 from any other heading. 

A change to subheadings 4202.31 through 4202.32 from any other 
heading provided that the change does not result from the 
assembly of imported cut components. 

A change to subheading 4202.39 from any other heading. 

A change to subheadings 4202.91 through 4202.99 from any other 
heading provided that the change does not result from the 
assembly of imported cut components. 

A change to headings 42.03 through 42.06 from any other heading, 
including another heading within that group. 

A change to heading 43.01 from any other chapter. 

A change to subheading 4302.11 through 4302.20 from any other 
heading. 

A change to subheading 4302.30 from any other subheading 
provided that the change does not result from the assembly of 
imported cut fur components. 

Achange to headings 43.03 through 43.04 from any other heading, 
including another heading within that group. 


Section IX: Chapters 44 through 46 


Tariff shift and/or other requirements 





4401-4411 


Achange to headings 44.01 through 44.11 from any other heading, 
including another heading within that group. 
A change to headings 4412 from any other heading; or 
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Section IX: Chapters 44 through 46—continued 


4701-4702 


4703.11-4704.29 .. 


4705-4707 
4801-4807 
4808.10 


4808.20-4808.30 .. 


4808.90 
4809 


4817-4822 
4823.11 


4823.20-4823.59 .. 


4823.60 


4823.70-4823.90 .. 


4901-4911 


HTSUS 


Tariff shift and/or other requirements 


A change to surface-covered plywood of 4412 from any other 
plywood that is not surface-covered, or is surface-covered only 
with a clear or transparent material which does not obscure the 
grain, texture, or markings of the face ply. 

A change to headings 44.13 through 44.21 from any other heading, 
including another heading within that group. 

A change to heading 45.01 from any other heading. 

A change to heading 45.02 from any other heading except from 
heading 4501. 

A change to headings 45.03 through 45.04 from any other heading, 
including another heading within that group. 

A change to subheading 4601.10 through 4601.99 from any other 
subheading, including another subheading within that group. 

A change to heading 46.02 from any other heading. 





Section X: Chapters 47 through 49 


Tariff shift and/or other requirements 





A change to headings 47.01 through 47.02 from any other heading 
including a heading within that group. 
A change to subheadings 4703.11 through 4704.29 from any other 
subheading, including another subheading within that group. 
Achange to headings 47.05 through 47.07 from any other heading, 
including another heading within that group. 

A change to headings 48.01 through 48.07 from any other heading, 
including another heading within that group. 

A change to subheadings 4808.10 from any other heading. 

A change to subheadings 4808.20 through 4808.30 from any other 
heading, except from 4804. 

A change to subheading 4808.90 from any other chapter. 

A change to heading 48.09 from any other heading. 

A change to headings 48.10 through 48.14 from any other heading, 
including another heading within that group. 

A change to heading 48.15 from any other heading. 

A change to heading 48.16 from any other heading, except from 
heading 48.09. 

A change to headings 48.17 through 48.22 from any other heading, 
including another heading within that group. 

A change to 4823.11 from any other subheading. 

A change to 4823.19 from any other subheading. 

A change to subheading 4823.20 through 4823.59 from any other 
chapter; or 

Achange to 4823.20 through 4823.59 from within Chapter 48 if that 
change is a result of a substantial transformation. 

A change to 4823.60 from any other subheading. 

A change to subheading 4823.70 through 4823.90 from any other 
chapter; or 

Achange to 4823.70 through 4823.90 from within Chapter 48 if that 
change is a result of a substantial transformation. 

A change to heading 49.01 through 49.11 from any other heading, 

including another heading within that group. 
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(k) 
Section XI: Chapters 50 through 63 


NOTEs: 

(1) For the purposes of Chapters 50 through 63, the following defini- 
tions will apply: 

a. The term “greige”, as used in chapters 50 through 55, 58, and 60, 
means that the fabric has not been subjected to any wet or dry finishing 
operations after it was formed. 

b. The phrase “major parts”, as used in chapters 61 and 62, means in- 
tegral components of the garment, but does not include such parts as 
collars, cuffs, waistbands, plackets, pockets, linings, paddings, accesso- 
ries, or the like. 

c. The phrase “knit to shape”, as used in chapters 61 and 62, refers to 
any made up major part (as defined above) of a garment which, prior to 
the fabric being cut, has the same shape, or closely resembles the shape, 
of that component as used in the garment. 

d. The phrase “fully lined, fully padded, or fully insulated”, as used in 
chapters 61 and 62, means that the body of the garment, together with 
its sleeves and/or legs, is entirely lined, padded, or insulated, but this 
does not include waistbands less than fifteen centimeters wide, cuffs 
less than ten centimeters wide, plackets, collars, shoulder straps, and 
the like). 

e. The term “tailored”, as used in chapters 61 and 62, refers to non- 
casual garments of the type normally worn for business or social pur- 
poses where some degree of formality is required, and garments of 
virtually identical construction. These garments have been perma- 
nently shaped and usually have trim, fitted lines obtained by careful cut- 
ting, seaming, and pressing. 

(2) Where a tariff shift rule in chapters 61 or 62 involves the assembly 
of a garment, the rule is satisfied only when the entire assembly of all 
major parts occurs in one country. 

(3) For the purposes of Section 102.11(b) of the General Rules, except 
for sets, where a good classifiable in Chapter 61 through 63 does not 
meet the tariff shift requirements of the heading or subheading under 
which it is classifiable, the country of origin of that good shall be the sin- 
gle country where the component which determines the classification of 
that good was cut or formed (e.g. knit to shape), provided all major parts 
were cut or formed in a single country. 


HTSUS Tariff shift and/or other requirements 


5001-5003 A change to heading 5001 through 5003 from any other chapter. 
5004-5006 A change to heading 5004 through 5006 from any heading outside 
that group. 
A change to heading 5007 from any other heading; or 
A change from greige fabric of heading 5007 to finished fabric of 
heading 5007 by dyeing and printing, plus two or more of the 
following finishing operations—bleaching, shrinking, fulling, 
napping, decating, permanent stiffening, weighting, permanent 
embossing, or moireing. 
A change to heading 5101 through 5105 from any other chapter. 
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Section XI: Chapters 50 through 63— continued 


HTSUS Tariff shift and/or other requirements 


5106-5110 A change to heading 5106 through 5110 from any heading outside 
that group. 
5111-5113 A change to heading 5111 through 5113 from any heading outside 
that group; or 
A change from greige fabric of headings 5111 through 5113 
to finished fabric of those same headings by dyeing and print- 
ing, plus two or more of the following finishing 
operations—bleaching, shrinking, fulling, napping, decating, 
permanent stiffening, weighting, permanent embossing, or 
moireing. 
5201-5203 A change to heading 5201 through 5203 from any other chapter. 
5204-5207 A change to heading 5204 through 5207 from any heading outside 
that group. 
5208-5212 A change to heading 5208 through 5212 from any heading outside 
that group; or 
A change from greige fabric of heading 5208 through 5512 
to finished fabric of those same headings by dyeing and print- 
ing, plus two or more of the following finishing 
operations—bleaching, shrinking, fulling, napping, decating, 
permanent stiffening, weighting, permanent embossing, or 
moireing. 
5301-5305 A change to heading 5301 through 5305 from any other chapter. 
5306-5308 A change to heading 5306 through 5308 from any heading outside 
that group. 
5309-5311 A change to heading 5309 through 5311 from any heading outside 
that group; or 
A change from greige fabric of heading 5309 through 5311 
to finished fabric of those same headings by dyeing and print- 
ing, plus two or more of the following finishing 
operations—bleaching, shrinking, fulling, napping, decating, 
permanent stiffening, weighting, permanent embossing, or 
moireing. 
5401-5403 A change to heading 5401 through 5403 from any other chapter. 
5404-5405 A change to heading 5404 through 5405 from any other chapter 
except from headings 3920 and 3921. 
A change to heading 5406 from any other chapter. 
5407-5408 A change to heading 5407 through 5408 from any heading outside 
that group; or 
A change from greige fabric of heading 5111 through 5113 
to finished fabric of those same headings by dyeing and print- 
ing, plus two or more of the following finishing operations— 
bleaching, shrinking, fulling, napping, decating, permanent 
stiffening, weighting, permanent embossing, or moireing. 
5501-5507 A change to heading 5501 through 5507 from any other heading 
except heading 5401 through 5405. 
5508-5511 A change to heading 5508 through 5511 from any heading outside 
that group. 
5512-5516 A change to heading 5512 through 5516 from any heading outside 
that group; or 
A change from greige fabric of heading 5512 through 5516 
to finished fabric of those same headings by dyeing and print- 
ing, plus two or more of the following finishing 
operations—bleaching, shrinking, fulling, napping, decating, 
permanent stiffening, weighting, permanent embossing, or 
moireing. 
A change to heading 5601 from any other heading. 
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Section XI: Chapters 50 through 63—continued 


Tariff shift and/or other requirements 





5602-5605 A change to heading 5602 through 5605 from any heading outside 
that group. 
A change to heading 5606 from any other heading except from 
heading 5004 through 5006, 5106 through 5110, 5204 through 
5207, 5306 through 5308, 5401 through 5406, and 5508 through 
5511. 
(1) Achange to twine, cordage, ropes, and cables, neither plaited or 
braided, nor covered or sheathed with rubber or plastics, of 
heading 5607, from any other heading except heading 5004 
through 5006, 5106 through 5110, 5204 through 5207, 5306 
through 5308, 5401 through 5406, and 5508 through 5511; or 
(2) A change to twine, cordage, ropes, and cables, either plaited or 
braided, or covered or sheathed with rubber or plastics, of 
heading 5607, from any other heading. 
A change to heading 5608 from any other heading except heading 
5804. 
A change to heading 5609 from any other heading except from 
heading 5004 through 5007, 5106 through 5113, 5204 through 
5212. 5306 through 5311, 5401 through 5408, 5508 through 
5516, and 5607. 
5701-5705 A change to heading 5701 through 5705 from any other chapter. 
5801-5802 A change to heading 5801 through 5802 from any heading outside 
that group; or 
A change from greige fabric of heading 5801 to 5802 to finished 
fabric of those same headings by dyeing and printing, plus two or 
more of the following finishing operations—bleaching, 
shrinking, fulling, napping, decating, permanent stiffening, 
weighting, permanent embossing, or moireing. 
A change to heading 5803 from any other heading. 
A change to heading 5804 from any other heading; or 
A change from greige fabric of heading 5804 to finished fabric of 
that same heading by dyeing and printing, plus two or more of the 
following finishing operations—bleaching, shrinking, fulling, 
napping, decating, permanent stiffening, weighting, permanent 
embossing, or moireing. 
A change to heading 5805 from any other heading. 
5806.10-5806.39 .. Achange to subheading 5806.10 through 5806.39 from any heading 
except from heading 5007, 5111 through 5113, 5208 through 
5212, 5309 through 5311, 5407 through 5408, and 5512 through 
5516; or 
A change from greige fabric of subheading 5806.10 to 5806.39 
to finished fabric of those same subheadings by dyeing and 
printing, plus two or more of the following finishing 
operations—bleaching, shrinking, fulling, napping, decating, 
permanent stiffening, weighting, permanent embossing, or 
moireing. 
5806.40 A change to subheading 5806.40 from any other heading. 
(1) For labels and similar articles, a change to heading 5807 from 
any other heading except heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 5512 
through 5516, and heading 5806. 
(2) For badges and similar articles, a change to heading 5807 from 
any other heading except subheading 6307.90. 
5808.10 A change to subheading 5808.10 from any other heading. 
5808.90 (1) For ornamental trimmings, a change to subheading 5808.90 
from any other heading. 
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Section XI: Chapters 50 through 63— continued 


HTSUS Tariff shift and/or other requirements 


5808.90 (2) For tassels, pompons and similar articles, a change to 
subheading 5808.90 from any heading except from heading 5004 
through 5006, 5106 through 5110, 5204 through 5207, 5306 
through 5308, 5401 through 5406, and 5508 through 5511. 

A change to heading 5809 from any other heading. 

(1) Where the weight of the embroidery equals or exceeds the 
weight of the ground fabric, a change of the ground fabric to 
heading 5810 from any other heading; or 

(2) Where the weight of the embroidery is less than the weight of the 
ground fabric, a change of the ground fabric to heading 5810 from 
any other chapter except heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 5512 
through 5516, 5602, 5603, 5608, 5903, 5907, 6001, and 6002. 

A change to heading 5811 from any other heading except heading 
5007, 5111 through 5113, 5208 through 5212, 5309 through 
5311, 5407 through 5408, 5512 through 5516, 5601 through 
5603, 5806, 5809 through 5810, 6002, and subheading 6307.90; 
or 

Achange to heading 5811 from any other heading, provided that the 
outer fabric or fabrics are dyed and printed in the same country 
where the quilting is done. 

5901-5902 A change to heading 5901 through 5902 from any other heading. 

A change to heading 5903 from any other heading except heading 
5007, 5111 through 5113, 5208 through 5212, 5309 through 
5311, 5407 through 5408, 5512 through 5516, 5803, 5806.31 
through 5806.39, 5808, and 6002; or 

(1) For woven fabric, a change to heading 5903 from any other 
heading, provided that the impregnation, coating, covering, or 
lamination accounts for at least 15 percent of the total weight of 
the fabric; or 

(2) For knit fabric, a change to heading 5903 from any other 
heading, provided that the impregnation, coating, covering, or 
lamination accounts for at least 20 percent of the total weight of 
the fabric. 

5904-5906 A change to heading 5904 through 5906 from any other heading. 

A change to heading 5907 from any other heading except heading 
5007, 5111 through 5113, 5208 through 5212, 5309 through 
5311, 5407 through 5408, 5512 through 5516, 5803, 5806, 5808, 
and 6002; or 

(1) For woven fabric, a change to heading 5907 from any other 
heading, provided that the impregnation, coating, covering, or 
lamination accounts for at least 15 percent of the total weight of 
the fabric; or 

(2) For knit fabric, a change to heading 5907 from any other 
heading, provided that the impregnation, coating, covering, or 
lamination accounts for at least 20 percent of the total weight of 
the fabric. 

A change to heading 5908 through 5910 from any other heading. 

A change to heading 5911 from any other heading except heading 
5602 through 5603. 

A change to heading 6001 from any other heading; or 

A change from greige fabric of heading 6001 to finished fabric 
of that same heading by dyeing and printing, plus two or more 
of the following finishing operations—bleaching, shrinking, 
compacting, napping, shearing, or calendering; or 
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Section XI: Chapters 50 through 63—continued 


6103.11-6103.19 .. 


6103.21-6103.29 .. 


6103.31-6103.39 .. 


6103.41-6103.49 .. 


Tariff shift and/or other requirements 


Achange to fabric of heading 6001 impregnated, coated, covered, or 
laminated with rubber, plastics, or other substances, from fabric 
of that same heading provided that the impregnation, coating, 
covering, or lamination accounts for at least 20 percent of the 
weight of the entire fabric. 

A change to heading 6002 from any heading outside that group; or 

A change from greige fabric of heading 6002 to finished fabric 
of heading 6002 by dyeing and printing, plus two or more 
of the following finishing operations—bleaching, shrinking, 
compacting, napping, shearing, or calendering. 

A change to heading 6101 from any other chapter; or 

A change to assembled garments of heading 6101, except (1) 
anoraks, windbreakers, and similar articles, not fully lined, fully 
padded, or fully insulated, and (2) capes, cloaks, and similar 
articles, from either subheading 6117.90 or subheading 6217.90, 
provided that no major part has been knit to shape; or 

A change from unassembled garment components classified in 
heading 6101 as a result of the application of GRI 2(a), except (1) 
anoraks, windbreakers, and similar articles, not fully lined, fully 
padded, or fully insulated, and (2) capes, cloaks, and similar 
articles, to assembled garments, provided that no major part has 
been knit to shape. 

A change to heading 6102 from any other chapter; or 

A change to assembled garments of heading 6102, except (1) 
anoraks, windbreakers, and similar articles, not fully lined, fully 
padded, or fully insulated, and (2) capes, cloaks, and similar 
articles, from either subheading 6117.90 or subheading 6217.90, 
provided that no major part has been knit to shape; or 

A change from unassembled garment components classified in 
heading 6102 as a result of the application of GRI 2(a), except (1) 
anoraks, windbreakers, and similar articles, not fully lined, fully 
padded, or fully insulated, and (2) capes, cloaks, and similar 
articles, to assembled garments, provided that no major part has 
been knit to shape. 

A change to heading 6103 from any other chapter; or 

A change to assembled garments of subheading 6103.11 through 
6103.19 from subheading 6117.90; or 

Achange to assembled garments from unassembled parts classified 
in subheading 6103.11 through 6103.19 as a result of the 
application of GRI 2(a), provided that no major part has been knit 
to shape. 

Each garment in an ensemble shall be treated separately and the 
marking rule applicable to each garment is the rule that would 
apply if the garment were separately entered; 

A change to assembled garments of subheading 6103.31 through 
6103.39 from either subheading 6117.90 or subheading 6217.90, 
provided that no major part has been knit to shape; or 

Achange to assembled garments from unassembled parts classified 
in subheading 6103.31 through 6103.39 as a result of the 
application of GRI 2(a), provided that no major part has been knit 
to shape; 

A change to assembled fully lined, fully padded, or fully insulated 
bib and brace overalls or to fully lined tailored trousers, of 
subheading 6103.41 through 6103.49, from either subheading 
6117.90 or subheading 6217.90, provided that no major part has 
been knit to shape; or 
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HTSUS 


6103.41-6103.49 .. 


6104.11-6104.19 .. 


6104.21-6104.29 .. 


6104.31-6104.39 .. 


6104.41-6104.49 .. 


6104.51-6104.59 .. 
6104.61-6104.69 .. 


Section XI: Chapters 50 through 63—continued 


Tariff shift and/or other requirements 

A change to assembled fully lined, fully padded, or fully insulated 
bib and brace overalls, or to fully lined tailored trousers, from 
unassembled parts classified in subheading 6103.41 through 
6103.49 as a result of the application of GRI 2(a), provided that no 
major part has been knit to shape. 

A change to heading 6104 from any other chapter; or 

A change to assembled garments of subheading 6104.11 through 
6104.19 from subheading 6117.90, provided that no major part 
has been knit to shape; or 

Achange to assembled garments from unassembled parts classified 
in subheading 6104.11 through 6104.19 as a result of the 
application of GRI 2(a), provided that no major part has been knit 
to shape; 

Each garment in an ensemble shall be treated separately and the 
marking rule applicable to each garment is the rule that would 
apply if the garment were separately entered; 

A change to assembled garments of subheading 6104.31 through 
6104.39 from either subheading 6117.90 or subheading 6217.90, 
provided that no major part has been knit to shape; or 

Achange to assembled garments from unassembled parts classified 
in subheading 6104.31 through 6104.39 as a result of the 
application of GRI 2(a), provided that no major part has been knit 
to shape; 

Achange to assembled tailored garments consisting of five or more 
major parts, of subheading 6104.41 through 6104.49, from either 
subheading 6117.90 or subheading 6217.90, provided that no 
major part has been knit to shape; or 

Achange to assembled tailored garments consisting of five or more 
major parts from unassembled parts classified in subheading 
6104.41 through 6104.49 as a result of the application of GRI 2(a), 
provided that no major part has been knit to shape; 

A change to subheading 6104.51 through 6104.59 from any other 
chapter. 

A change to assembled fully lined, fully padded, or fully insulated 
bib and brace overalls, or to fully lined tailored trousers, of 
subheading 6104.61 through 6104.69 from either subheading 
6117.90 or subheading 6217.90, provided that no major part has 
been knit to shape; or 

A change to assembled fully lined, fully padded, or fully insulated 
bib and brace overalls, or to fully lined tailored trousers, from 
unassembled parts classified in subheading 6104.61 through 
6104.69 as a result of the application of GRI 2(a), provided that.no 
major part has been knit to shape. 

A change to heading 6105 from any other chapter; or 

Achange to assembled tailored long sleeve shirts with collars, cuffs, 
full-front openings with plackets, and yokes, or to assembled fully 
lined, fully padded or fully insulated shirts, of heading 6105, from 
subheading either 6117.90 or subheading 6217.90, provided that 
no major part has been knit to shape; or 

Achange to assembled tailored long sleeve shirts with collars, cuffs, 
full-front openings with plackets, and yokes, or to assembled fully 
lined, fully padded or fully insulated shirts from unassembled 
parts classified in heading 6105 as a result of the application of 
GRI 2(a), provided that no major part has been knit to shape. 

A change to heading 6106 from any other chapter; or 
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Section XI: Chapters 50 through 63— continued 


U.S. CUSTOMS SERVICE 


Tariff shift and/or other requirements 


A change to assembled tailored long sleeve shirts, or shirt blouses, 
with collars, cuffs, full-front openings with plackets, and yokes, 
or to tailored long sleeve blouses without full front openings, with 
collars, cuffs, and yokes, or to assembled fully lined, fully padded, 
or fully insulated shirts, of heading 6106, from either subheading 
6117.90 or subheading 6217.90, provided that no major part has 
been knit to shape; or 

A change to assembled tailored long sleeve shirts, or shirt blouses, 
with collars, cuffs, full-front openings with plackets, and yokes, 
or to tailored long sleeve blouses without full front openings, with 
collars, cuffs, and yokes, or to assembled fully lined, fully padded, 
or fully insulated shirts, from unassembled parts classified in 
heading 6106 as a result of the application of GRI 2(a), provided 
that no major part has been knit to shape. 

A change to heading 6107 through 6109 from any other chapter. 

A change to heading 6110 from any other chapter; or 

A change to assembled fully lined, fully padded, or fully insulated 
long sleeve garments of heading 6110, from either subheading 
6117.90 or subheading 6217.90, provided that no major part has 
been knit to shape; or 

A change to assembled fully lined, fully padded, or fuily insulated 
long sleeve garments from unassembled parts classified in 
heading 6110 as a result of the application of GRI 2(a), provided 
that no major part has been knit to shape. 

A change to heading 6111 from any other chapter, except chapter 
95; or 

A change to assembled fully lined, fully padded, or fully insulated 
outer garments of heading 6111 from either subheading 6117.90 
or subheading 6217.90, provided that no major part has been knit 
to shape; or 

A change to assembled fully lined, fully padded, or fully insulated 
outer garments from unassembled parts classified in heading 
6111 as a result of the application of GRI 2(a), provided that no 
major part has been knit to shape. 

A change to heading 6112 from any other chapter; or 

A change to assembled fully lined garments of subheading 6112.11 
through 6112.20, from either subheading 6117.90 or subheading 
6217.90, provided that no major part has been knit to shape; or 

A change to assembled fully lined garments from unassembled 
parts classified in subheading 6112.11 through 6112.20 as a 
result of the application of GRI 2(a), provided that no major part 
has been knit to shape. 

A change to heading 6113 from any other chapter; or 

A change to assembled fully lined, fully padded, or fully insulated 
garments of heading 6113, from either subheading 6117.90 or 
subheading 6217.90, provided that no major part has been knit to 
shape; or 

A change to assembled fully lined, fully padded, or fully insulated 
garments from unassembled parts classified in heading 6113 asa 
result of the application of GRI 2(a), provided that no major part 
has been knit to shape. 

A change to heading 6114 from any other chapter; or 

A change to assembled fully lined, fully padded, or fully insulated 

garments, consisting of five or more major parts, of heading 6114, 

from either subheading 6117.90 or subheading 6217.90, provided 

that no major part has been knit to shape; or 
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6203.11-6203.19 .. 


6203.21-6203.29 .. 


6203.31-6203.39 .. 


6203.41-6203.49 .. 


A change to assembled fully lined, fully padded, or fully insulated 
garments, consisting of five or more major parts, from 
unassembled parts classified in heading 6114 as a result of the 
application of GRI 2(a), provided that no major part has been knit 
to shape. 

A change to heading 6115 through 6117 from any other chapter. 

Achange to heading 6201 from any other chapter, provided that no 
major part has been knit to shape; or 

A change to assembled garments of heading 6201, except (1) 
anoraks, windbreakers, and similar articles, not fully lined, fully 
padded, or fully insulated, and (2) capes, cloaks, and similar 
articles, from either subheading 6217.90 or subheading 6117.90, 
provided that no major part has been knit to shape; or 

A change from unassembled garment components classified in 
heading 6201 as a result of the application of GRI 2(a), except (1) 
anoraks, windbreakers, and similar articles, not fully lined, fully 
padded, or fully insulated, and (2) capes, cloaks, and similar 
articles, to assembled garments, provided that no major part has 
been knit to shape. 

A change to heading 6202 from any other chapter; or 

A change to assembled garments of heading 6202, except (1) 
anoraks, windbreakers, and similar articles, not fully lined, fully 
padded, or fully insulated, and (2) capes, cloaks, and similar 
articles, from either subheading 6217.90 or subheading 6117.90, 
provided that no major part has been knit to shape; or 

A change from unassembled garment components classified in 
heading 6202 as a result of the application of GRI 2(a), except (1) 
anoraks, windbreakers, and similar articles, not fully lined, fully 
padded, or fully insulated, and (2) capes, cloaks, and similar 
articles, to assembled garments, provided that no major part has 
been knit to shape. 

Achange to heading 6203 from any other chapter, provided that no 
major part has been knit to shape; or 

A change to assembled garments of subheading 6203.11 through 
6203.19 from subheading 6217.90; or 

Achange to assembled garments from unassembled parts classified 
in subheading 6203.11 through 6203.19 as a result of the 
application of GRI 2(a); 

Each garment in an ensemble shall be treated separately and the 
marking rule applicable to each garment is the rule that would 
apply if the garment were separately entered; 

A change to assembled garments of subheading 6203.31 through 
6203.39 from either subheading 6217.90 or subheading 6117.90, 
provided that no major part has been knit to shape; or 

Achange to assembled garments from unassembled parts classified 
in subheading 6203.31-6203.39 as a result of the application of 
GRI 2(a), provided that no major part has been knit to shape; 

A change to subheading 6203.41 through 6203.49 from any other 
chapter, provided that no major part has been knit to shape; 

A change to assembled fully lined, fully padded, or fully insulated 
bib and brace overalls, or to fully lined tailored trousers, of 
subheading 6203.41 through 6203.49 from either subheading 
6217.90 or subheading 6117.90, provided that no major part has 
been knit to shape; or 
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Tariff shift and/or other requirements 





6203.41-6203.49 .. 


6204.11-6204.19 .. 


6204.21-6204.29 .. 


6204.31-6204.39 .. 


6204.41-6204.49 .. 


6204.51-6204.59 .. 
6204.61-6204.69 .. 


A change to assembled fully lined, fully padded, or fully insulated 
bib and brace overalls, or to fully lined tailored trousers, from 
unassembled parts classified in subheading 6203.41 through 
6203.49 as a result of the application of GRI 2(a), provided that no 
major part has been knit to shape. 

Achange to heading 6204 from any other chapter, provided that no 
major part has been knit to shape; or 

A change to assembled garments of subheading 6204.11 through 
6203.14 from subheading 6217.90; or 

Achange to assembled garments from unassembled parts classified 
in subheading 6204.11 through 6204.19 as a result of the 
application of GRI 2(a); 

Each garment in an ensemble shall be treated separately and the 
marking rule applicable to each garment is the rule that would 
apply if the garment were separately entered; 

A change to assembled garments of subheading 6204.31 through 
6204.39 from either subheading 6217.90 or subheading 6117.90, 
provided that no major part has been knit to shape; or 

Achange to assembled garments from unassembled parts classified 
in subheading 6204.31 through 6204.39, as a result of the 
application of GRI 2(a), provided that no major part has been knit 
to. shape; 

A change to assembled tailored garments consisting of five or more 
major parts, of subheading 6204.41 through 6204.49, from either 
subheading 6217.90 or subheading 6117.90, provided that no 
major part has been knit to shape; or 

Achange to assembled tailored garments consisting of five or more 
major parts, from unassembled parts classified in subheading 
6204.41-6204.49 as a result of the application of GRI 2(a), 
provided that no major part has been knit to shape; 

A change to subheading 6204.51 through 6204.59 from any other 
chapter, provided that no major part has been knit to shape; 

A change to assembled fully lined, fully padded, or fully insulated 
bib and brace overalls, or to fully lined tailored trousers, of 
subheading 6204.61 through 6204.69, from either subheading 
6217.90 or subheading 6117.90, provided that no major part has 
been knit to shape; or 

A change to assembled fully lined, fully padded, or fully insulated 
bib and brace overalls, or to fully lined tailored trousers, from 
unassembled parts classified in subheading 6204.61 through 
6204.69 as a result of the application of GRI 2(a), provided that no 
major part has been knit to shape. 

A change to heading 6205 from any other chapter, provided that no 
major part has been knit to shape; or 

Achange to assembled tailored long sleeve shirts with collars, cuffs, 
full-front openings with plackets, and shoulder yokes, or to 
assembled fully lined, fully padded, or fully insulated shirts, of 
heading 6205, from either subheading 6217.90 or subheading 
6117.90, provided that no major part has been knit to shape; or 

Achange to assembled tailored long sleeve shirts with collars, cuffs, 
full-front openings with plackets, and shoulder yokes, or to 
assembled fully lined, fully padded, or fully insulated shirts, from 
unassembled parts classified in heading 6205 as a result of the 
application of GRI 2(a), provided that no major part has been knit 
to shape. 
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Tariff shift and/or other requirements 
Achange to heading 62.06 from any other chapter, provided that no 
major part has been knit to shape; or 
Achange to assembled tailored long sleeve shirts with collars, cuffs, 
full-front openings with plackets, and yokes, or to assembled 
tailored long sleeve blouses without full front openings, with 
collars, cuffs, and yokes, or to assembled fully lined, fully padded, 
fully insulated shirts of heading 6206, from either subheading 
6217.90 or subheading 6117.90, provided that no major part has 
been knit to shape; or 
Achange to assembled tailored long sleeve shirts with collars, cuffs, 
full-front openings with plackets, and yokes, or to assembled 
tailored long sleeve blouses without full front openings, with 
collars, cuffs, and yokes, or to assembled fully lined, fully padded, 
fully insulated shirts, from unassembled parts classified in 
heading 6206 as a result of the application of GRI 2(a), provided 
that no major part has been knit to shape. 
A change to heading 6207 through 6208 from any other chapter, 
provided that no major part has been knit to shape. 
A change to heading 6209 from any other chapter except from 
chapter 95, provided that no major part has been knit to shape; or 
A change to assembled fully lined, fully padded, or fully insulated 
outer garments of heading 6209, from either subheading 6217.90 
or subheading 6117.90, provided that no major part has been knit 
to shape; or 
A change to assembled fully lined, fully padded, or fully insulated 
outer garments from unassembled parts classified in heading 
6209 as a result of the application of GRI 2(a), provided that no 
major part has been knit to shape. 
A change to heading 6210 from any other chapter, provided that no 
major part has been knit to shape; or 
A change to assembled fully lined, fully padded, or fully insulated 
long sleeve garments of heading 6210, from either subheading 
6217.90 or subheading 6117.90, provided that no major part has 
been knit to shape; or 
A change to assembled fully lined, fully padded, or fully insulated 
long sleeve garments, from unassembled parts classified in 
heading 6210 as a result of the application of GRI 2(a), provided 
that no major part has been knit to shape. 
A change to heading 6211 from any other chapter, provided that no 
major part has been knit to shape; or 
Achange to assembled garments of subheading 6211.20 from either 
subheading 6217.90 or subheading 6117.90, provided that no 
major part has been knit to shape; or 
Achange to assembled garments from unassembled parts classified 
in subheading 6211.20 as a result of the application of GRI 2(a), 
provided that no major part has been knit to shape; or 
6211.31-6211.49 .. A change to assembled fully lined, fully padded, or fully insulated 
garments consisting of five or more major parts, of subheading 
6211.31 through 6211.49, from either subheading 6217.90 or 
subheading 6117.90, provided that no major part has been knit to 
shape; or 
A change to assembled fully lined, fully padded, or fully insulated 
garments consisting of five or more major parts, from 
unassembled parts classified in subheading 6211.20 as a result of 
the application of GRI 2(a), provided that no major part has been 
knit to shape. 
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Section XI: Chapters 50 through 63—continued 


Tariff shift and/or other requirements 





A change to heading 6212 from any other chapter, provided that no 
major part has been knit to shape. 

A change to heading 6213 through 6214 from any other chapter 
except from heading 5007, 5111 through 5113, 5208 through 
5212, 5309 through 5311, 5407 through 5408, 5512 through 
5516, 5602 through 5603, 5801 through 5806, 5808 through 
5811, 5901, 5903, and 5906 through 5907, provided that no major 
part has been knit to shape. 

6215-6217 A change to heading 6215 through 6217 from any other chapter. 

A change to subheading 6301.10 from any other heading. 

6301.20-6301.90 .. A change to subheading 6301.20 through 6301.90 from any other 
heading except from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408 , 5512 
through 5516, 5602 through 5603, 5801 through 5802, 5809 
through 5811, 5903, 5907, and 6001 through 6002. 

(1) Except for quilted goods provided for in (2) below, a change to 
heading 6302 from any other heading except heading 5007, 5111 
through 5113, 5208 through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5602 through 5603, 5801 
through 5804, 5806, 5809 through 5810, 5901, 5903, 5906 
through 5907, and 6001 through 6002; 

(2) For quilted goods, either (a) a change to heading 6302 from any 
other heading except subheading 6307.90, provided that both the 
cutting of the top and bottom fabrics, and the entire assembly of 
the quilted goods, are done in one country; or (b) If (a) is not 
satisfied, then the country of origin shall be the country which 
produced the fabric, or fabrics, which impart the essential 
character to the goods. 

(1) For quilted goods, a change to heading 6303 from any other 
heading except subheading 6307.90, provided that both the 
cutting of the top and bottom fabrics, and the entire assembly of 
the quilted goods, are done in one country. If this rule is not 
satisfied, then the country of origin shall be the country which 
produced the fabric, or fabrics, which impart the essential 
character to the goods; or 

(2) For curtains, drapes, or valances, except for goods provided for 
in (1) above, a change to heading 6303 from any other heading, 
provided that the change is the result of at least cutting on all 
sides, hemming the cut edges, and a significant sewing or 
assembly operation. 

(3) For goods not meeting paragraphs (1) or (2) above, and all other 
goods, a change to heading 6303 from any other heading except 
heading 5007, 5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5804, 5806, 5809 through 5810, 
5901, 5903, 5906 through 5907, and 6001 through 6002. 

(1) Except for quilted goods, pillow covers, and pillow shams 
provided for in (2) and (3) below, a change to heading 6304 from 
any other heading except heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 5512 
through 5516, 5602 through 5603, 5801 through 5804, 5806, 
5809 through 5810, 5901, 5903 through 5904, 5906 through 
5907, and 6001 through 6002; 
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(2) For quilted goods, a change to heading 6304 from any other 
heading except subheading 6307.90, provided that both the 
cutting of the top and bottom fabrics, and the entire assembly of 
the quilted goods, are done in one country. If this rule is not 
satisfied, then the country of origin shall be the country which 
produced the fabric, or fabrics, which impart the essential 
character to the goods; 

(3) For pillow covers and pillow shams, a change to heading 6304 
from any other heading. 

A change to heading 6305 from any other heading except from 
heading 5007, 5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5802, 5809 through 5811, 5903, 
5907, and 6001 through 6002. 

6306.11-6306.19 .. For tarpaulins and sunblinds, a change to subheading 6306.11 
through 6306.19 from any other heading except from heading 
5007, 5111 through 5118, 5208 through 5212, 5309 through 
5311, 5407 through 5408 , 5512 through 5516, 56.03, 5801 
through 5802, 5809 through 5811, 5903, 5906 through 5907, and 
6001 through 6002. 

(2) For awnings, a change to subheading 6306.11 through 6306.19 
from any other chapter. 

6306.21-6306.49 .. A change to subheading 6306.21 through 6306.49 from any other 
chapter. 

6306.91-6306.99 .. A change to subheading 6306.91 through 6306.99 from any other 
heading, except subheading 6307.90, provided that the change is 
the result of more than cutting and hemming processes. 

6307.10 A change to subheading 6307.10 from any heading except from 
heading 5007, 5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408 , 5512 through 5516, 5602 
through 5603, 5801 through 5804, 5806, 5809 through 5811, 
5903, 5907, and 6001 through 6002. 

6307.20 A change to subheading 6307.20 from any other heading. 

6307.90 A change to subheading 6307.90 from any other heading provided 
that the change is the result of at least cutting and a significant 
sewing or assembly operation. 

The country of origin of each article in the set which merits 
consideration in the determination of the essential character of 
the set. 

The country where the goods were last collected and packaged for 
shipment. 

For worn out articles, the country where the goods were last 
collected and packaged for shipment; 

For all other goods, a change to heading 6310 from any other 
heading. 
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Section XII: Chapters 64 through 67 


Chapter 64 


Note: For purposes of this chapter, the term “formed uppers” means up- 
pers, with closed bottoms, which have been shaped by lasting, molding 
or otherwise but not by simply closing at the bottom. 


HTSUS Tariff shift and/or other requirements 


6401-6405 Achange to heading 6401 through 6405 from any tariff item outside 
that group, except from formed uppers. 
6406.10. A change to 6406.10 from any other subheading. 
6406.20-6406.99 .. A change to subheadings 6406.20 through 6406.99 from any other 
chapter. 
6501-6502 A change to headings 6501-6502 from any other heading outside 
that group. 
6503-6506 A change to headings 6503-6506 from any other heading outside 
that group, except headings 6501 through 6502; or 
A change to headings 6503-6506 from heading 6501 by means of a 
blocking process; or 
A change to headings 6503-6506 from heading 6502, provided that 
the change is the result of at least three processing steps (e.g. 
dyeing, blocking, trimming, or adding a sweatband). 
A change to heading 6507 from any other heading. 
A change to heading 6601 from any other heading. 
A change to heading 6602 from any other heading. 
A change to heading 6603.10 from any other heading. 
A change to heading 6603.20 from any other heading; or 
A change from 6603.90 except when that change is pursuant to GRI 
2(a). 
A change to heading 6603.90 from any other heading. 
A change to heading 6701 from any other heading; or 
A change to articles of feather or down of heading 6701 from 
feathers or down. 
A change to heading 6702-6704 from any other heading, including 
another heading within that group. 


(m) 


Section XIII: Chapters 68 through 70 


HTSUS Tariff shift and/or other requirements 


6801-6811 A change to heading 6801 through 6809 from any other heading, 
including another heading within that group. 
Ge00.11 .... A change to subheading 6809.11 from any other heading. 
A change to subheading 6809.19 from any other heading. 
A change to subheading 6809.90 from any other subheading. 
A change to subheading 6810.11 from any other heading. 
A change to subheading 6810.19 from any other heading. 
A change to subheading 6819.91 from any other subheading. 
A change to subheading 6810.99 from any other heading. 
A change to subheading 6811.10 from any other heading. 
A change to subheading 6811.20 from any other heading. 
A change to subheading 6811.30 from any other heading. 
A change to subheading 6811.90 from any other heading; or 
A change to 6811.90 from any other subheading, if that change 
results in a substantial transformation. 
A change to subheading 6812.10 from any other heading. 
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HTSUS 
6812.20 
6812.30 


6812.40 
6812.50 


6812.60-6812.70 .. 


6812.90 


7009.91-7009.92 .. 


7010-7018 


7019.10 


7019.31-7019.32 .. 


7019.39 
7019.90 


Tariff shift and/or other requirements 


A change to subheading 6812.20 from any other subheading. 

Achange to subheading 6812.30 from any other subheading, except 
subheading 6812.20. 

A change to subheading 6812.40 from any other subheading. 

A change to subheading 6812.50 from any other subheading. 

A change to subheading 6812.60 through 6812.70 from any 
subheading outside that group. 

A change to subheading 6812.90 from any other heading; or 

A change to 6812.90 from within 6812 if that change results in a 
substantial transformation. 

A change to heading 6813 from any other heading. 

A change to subheading 6814.10 from any other heading. 

A change to subheading 6814.90 from any other heading; or 

A change to 6814.90 from 6814.10 if that change results in a 
substantial transformation. 

A change to subheading 6815.10 through 6815.99 from any other 
subheading, including within that group. 

A change to heading 6901 through 6914 from any other chapter. 

A change to heading 7001 from any other heading. 

A change to heading 7002 from any other heading. 

A change to heading 7003 through 7006 from any heading outside 
that group. 

A change to heading 7007 from any other heading. 

A change to heading 7008 from any other heading. 

A change to heading 7009.10 from any other subheading. 

A change to heading 7009.91 through 7009.92 from any other 
heading. 

A change to heading 7010 through 7018 from any other heading, 
except from heading 7020; or 

A change to heading 7010 through 7018 from heading 7020 if that 
change results in a substantial transformation. 

A change to heading 7019.10 from any other heading. 

A change to heading 7019.20 from any other subheading. 

A change to heading 7019.31 through 7019.32 from any other 
subheading outside that group. 

A change to heading 7019.39 from any other subheading. 

A change to heading 7019.90 from any other heading; or 

A change to heading 7019.90 from within 7019 if that change 
results in a substantial transformation. 

A change to heading 7020 from any other heading, except from 
heading 7010 through 7018: or 

A change to heading 7020 from heading 7010 through 7018 if that 
change results in a substantial transformation. 


Section XIV: Chapter 71 


Tariff shift and/or other requirements 





7102-7103 
7104-7105 


A change to heading 7101 from any other heading, except heading 
0307. 

A change to heading 7102 through 7103 from any other chapter. 

A change to heading 7104 through 7105 from any other heading, 
including another heading within that group. 

A change to heading 7106 from any other chapter. 

A change to heading 7107 from any other chapter, except from 
chapter 72 through 76, or chapter 78 through 83. 
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Section XIV: Chapter 71—continued 


Tariff shift and/or other requirements 


A change to heading 7108 from any other chapter. 

A change to heading 7109 from any other chapter, except from 
chapter 72 through 76, or chapter 78 through 83. 

A change to heading 7110 from any other chapter. 

A change to heading 7111 from any other chapter, except from 
chapter 72 through 76, or chapter 78 through 83. 

A change to heading 7112 from any other heading. 

A change to a subheading of heading 7113 through 7115 from any 
other subheading, including to a subheading within that group. 

A change to heading 7116 from any other heading, except that 
pearls, temporarily or permanently strung but without the 
addition of clasps or other ornamental features of precious metals 
or stones, shall have the origin of the pearls. 

Achange to heading 7117-7118 from any other heading, includinga 
heading within that group. 





Section XV: Chapters 72 through 83 


Tariff shift and/or other requirements 


72.01-72.06 A change to heading 72.01 through 72.06 from any other heading, 

including another heading within that group. 

A change to heading 72.07 from any other heading except 7206. 

A change to heading 72.08 from any other heading. 

A change to heading 72.09 from any other heading except 7208 or 
7211. 

A change to heading 72.10 from any other heading except 
7208-7212. 

A change to heading 72.11 from any other heading except 
7208-7209. 

A change to heading 72.12 from any other heading except 
7208-7211. 

A change to heading 72.13 from any other heading. 

A change to heading 72.14 from any other reading except from 
heading 72.13. 

A change to heading 72.15 from any other heading, except from 
heading 72.13 through 72.14. 

A change to heading 72.16 from any other heading, except from 
heading 72.08 through 72.15. 

A change to heading 72.17 from any other heading, except from 
heading 72.13 through 72.15. 

A change to heading 72.18 from any other heading. 

A change to heading 72.19 through 72.20 from any other heading 
outside that group. 

A change to heading 72.21 through 72.22 from any other heading 
outside that group. 

A change to heading 72.23 from any other heading, except from 
heading 72.21 through 72.22. 

A change to heading 72.24 from any other heading. 

A change to heading 72.25 through 72.26 from any other heading 
outside that group. 

A change to heading 72.27 through 72.28 from any other heading 
outside that group. 

Achange to heading 72.29 from any other heading, US: except from 
heading 72.27 through 72.28. 
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Section XV: Chapters 72 through 83—continued 


HTSUS 


73.01-73.07 


73.09-73.14 
7315.11-7315.12 .. 


7315.19 
7315.20-7315.89 .. 


7315.90 


73.17-73.18 
CS Ee Sei 
7321.11-7321.83 .. 


7321.90 
73.22-73.23 


7324.10-7324.29 .. 


Tariff shift and/or other requirements 





ay change to heading 7301 through 73.07 from any other heading, 


including within that group. 

A change to heading 73.08 from any other heading, except for 
changes resulting from the following processes performed on 
angles, shapes, or sections of heading 72.16: 

(a) drilling, punching, notching, cutting, cambering, or sweeping, 
whether performed individually or in combination; 

(b) adding attachments or weldments for composite construction; 

(c) adding attachments for handling purposes; 

(d) adding weldments, connectors or attachments to H-sections or 
I-sections; provided that the maximum dimension of the 
weldments, connectors, or attachments is not greater than the 
dimension between the inner surfaces of the flanges of the 
H-sections or I-sections 

(e) painting, galvanizing, or otherwise coating; or 

(f) adding a simple base plate without stiffening elements, 
individually or in combination with drilling, punching, notching, 
or cutting, to create an article suitable as a column. 

A change to heading 73.12 through 73.14 from any other heading, 
including another heading within that group. 

A change to subheading 7315.11 through 7315.12 from any other 
heading; or 

A change to subheading 7315.11 through 7315.12 from subheading 
7315.19 or 7315.90 except when that change is pursuant to 
General Rule of Interpretation 2(a). 

A change to subheading 7315.19 from any other subheading. 

A change to subheading 7315.20 through 7315.89 from any other 
heading; or 

A change to subheading 7315.20 through 7315.89 from subheading 
7315.90 except when that change is pursuant to General Rule of 
Interpretation 2(a). 

A change to subheading 7315.90 from any other subheading. 

A change to heading 73.16 from any other heading, except from 
heading 73.12 or 73.15. 

A change to heading 73.17 through 73.18 from any other heading, 
including another heading within that group. 

A change to heading 73.19 from any other heading. 

A change to heading 73.20 from any other heading. 

A change to subheading 7321.11 through 7321.83 from any other 
heading; or 

A change to subheading 7321.11 through 7321.83 from heading 
7321.90 except when classified pursuant to General Rule of 
Interpretation 2(a). 

A change to subheading 7321.90 from any other heading. 

A change to heading 73.22 through 73.23 from any other heading, 
including another heading within that group. 

A change to subheading 7324.10 through 7324.29 from any other 
subheading, including another subheading within that group. 

A change to subheading 7324.90 from any other subheading. 

A change to heading 73.25 through 73.26 from any other heading, 
including another heading within that group. 

A change to heading 74.01 through 74.07 from any other heading, 
including another heading within that group. 

Achange to heading 7408 from any other heading US: , except from 
heading 74.07. 

A change to heading 74.09 from any other heading. 
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Section XV: Chapters 72 through 83—continued 


HTSUS 


7616.10-7616.90 .. 


78.01-78.03 


7804.11-7804.20 .. 


78.05-78.06 


79.01-79.06 


7907.10-7907.90 .. 


80.02-80.04 


Tariff shift and/or other requirements 


A change to heading 74.10 from any other heading, except from 
plate, sheet or strip of heading 7409 of a thickness less than 5mm. 

A change to heading 74.11 through 74.18 from any other heading, 
including another heading within that group. 


. A change to subheading 7419.10-7419.99 from any other 


subheading, including another subheading within that group. 
A change to heading 75.01 from any other heading. 
A change to subheading 7502 from any other heading. 
A change to heading 75.03 from any other heading. 
A change to heading 75.04 from any other heading. 


. A change to heading 75.05 from any other heading subheading, 


including another subheading within that group. 

A change to heading 75.06 from any other heading; or 

Achange to foil, not exceeding 0.15 mm in thickness from any other 
good of heading 7506, provided that there has been a reduction in 
thickness of no less than 50 percent. 


. A change to subheading 7507.11-7508.00 from any other 


subheading, including another subheading within that group. 

A change to heading 76.01 through 76.04 from any other heading, 
including another heading within that group. 

A change to heading 76.05 from any other heading, except from 
heading 76.04. 

A change to heading 76.06 through 76.15 from any other heading, 
including another heading within that group. 
A change to subheading 7616.10-7616.90 from any other 
subheading, including another subheading within that group. 
A change to heading 78.01 through 78.03 from any other heading, 
including another heading within that group. 

A change to subheading 7804.11-7804.20 from any other 
subheading, including another subheading within that group; or 

A change to any of the following goods of this heading, including 
from materials also classified under this heading: powder except 
from flakes; flakes except from powder; plates except from sheets 
or strip; sheets except from plate or strip; strip except from sheets 
or plate. 

A change to heading 78.05 through 78.06 from any other heading, 
including another heading within that group; or 

A change to any of the following goods of this heading, including 
from materials also classified under this heading: tubes except 
from pipes; pipes except from tubes; tube or pipe fittings except 
from tubes or pipes; cables/stranded wire/plaited bands. 

A change to heading 79.01 through 79.06 from any other heading, 
including another heading within that group; or 

A change to any of the following goods of this heading, including 
from materials also classified under this heading: matte; 
unwrought; powder except from flakes; flakes except from 
powder;bars except from rods or profiles; rods except from bars 
or profiles; profiles except from rods or bars; wire except from 
rod, ,plates except from sheets or strip; sheets except from plate 
or strip; strip except from sheets or plate; foil; except from sheet 
or strip, tubes except from pipes; pipes except from tubes; tube or 
pipe fittings except from tubes or pipes; 

A change to subheading 7907.10-7907.90 from any other 
subheading, including another subheading within that group. 

A change to heading 8001 from any other heading. 

A change to heading 80.02 through 80.04 from any other heading, 
including another heading within that group; or 
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Section XV: Chapters 72 through 83—continued 


HTSUS Tariff shift and/or other requirements 


80.02-80.04 A change to any of the following goods of this heading, including 
from materials also classified under this heading: bars except 
from rods or profiles; rods except from bars or rofiles; profiles 
except from rods or bars; wire except from rod, plates except from 
sheets or strip; sheets except from plate or strip; strip except from 
sheets or plate. 

8005.10-8005.20 .. A change to subheading 8005.10-8005.20 from any other 
subheading, including another subheading within that group. 

80.06-80.07 A change to heading 80.06 through 80.07 from any other heading, 
including another heading within that group; or 

A change to any of the following goods of this heading, including 

from materials also classified under this heading: tubes except 
from pipes; pipes except from tubes; tube or pipe fittings except 
from tubes or pipes; cables/stranded wire/plaited bands. 


Chapter 81 
Note: Waste and scrap are products of the country in which they are col- 


Tariff shift and/or other requirements 


8101.10-8101.92 .. A change to subheading 8101.10 through 8101.92 from any other 
subheading, including another subheading within that group; or 
A change to any of the following goods of this heading, including 
from materials also classified under this heading: matte; 
unwrought; bars except from rods or profiles; rods except from 
bars or rofiles; profiles except from rods or bars; plates except 
from sheets or strip; sheets except from plate or strip; strip except 
from sheets or plate; foil except from sheet and strip. 
8101.93 Achange to subheading 8101.93 from any other subheading , except 
subheading 8101.92. 
8101.99 A change to subheading 8101.99 from any other subheading; or 
A change to any of the following goods of this heading, including 
from materials also classified under this heading: tubes except 
from pipes; pipes except from tubes; tube or pipe fittings except 
from tubes or pipes; cables/stranded wire/plaited bands. 
8102.10-8102.92 .. A change to subheading 8102.10 through 8102.92 from any other 
subheading, including another subheading within that group; or 
A change to any of the following goods of this heading, including 
from materials also classified under this heading: matte; 
unwrought; bars except from rods or profiles; rods except from 
bars or rofiles; profiles except from rods or bars; plates except 
from sheets or strip; sheets except from plate or strip; strip except 
from sheets or plate; foil except from sheet and strip. 
8102.93 Achange to subheading 8102.93 from any other subheading, except 
from subheading 8102.92. 
8102.99 A change to subheading 8102.99 from any other subheading. 
8103.10-8113.00 .. A change to subheading 8103.10-8113.00 from any other 
subheading, including another subheading within that group; or 
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Section XV: Chapters 72 through 83—continued 


HTSUS 
8103.10-8113.00 


8201.10-8202.40 .. 


8202.91 


8202.99 


8203.10-8207.90 .. 


82.08-82.15 


8301.10-8301.50 .. 


8301.60-8301.70 .. 
8302.10-8302.60 .. 


83.03-83.04 


8305.10-8305.90 .. 


83.06-83.07 


8308.10-8308.90 .. 


83.09-83.10 


8311.10-8311.90 .. 


(p) 


Tariff shift and/or other requirements 


A change to any of the following goods of this heading, including 
from materials also classified under this heading: matte; 
Unwrought; powder except from flakes; flakes except from 
powder;bars except from rods or profiles; rods except from bars 
or rofiles; profiles except from rods or bars; wire except from rod, 
plates except from sheets or strip; sheets except from plate or 
strip; strip except from sheets or plate; foil except from sheet or 
strip] tubes except from pipes; pipes except from tubes; tube or 
pipe fittings except from tubes or pipes; cables/stranded 
wire/plaited bands. 

A change to subheading 8201.10-8202.40 from any other 
subheading, including another subheading within that group. 
Achange to subheading 8202.91 from any other subheading, except 

subheading 8202.99. 

A change to subheading 8202.99 from any other heading. 

A change to subheading 8203.10-8207.90 from any other 
subheading, including another subheading within that group. 

A change to heading 82.08 through 82.15 from any other heading, 
including another heading within that group. 

A change to subheading 8301.10 through 8301.40 from any other 
subheading, including within that group, except a change from 
subheading 8301.60 when that change is pursuant to GRI 2(a). 

A change to subheading 8301.60 through 8301.70 from any other 
chapter. 

A change to subheading 8302.10 through 8302.60 from any other 
subheading, including another subheading within that group. 
A change to heading 83.03 through 83.04 from any other heading, 

including another heading within that group. 

A change to subheading 8305.10 through 8305.90 from any other 
subheading, including another subheading within that group. 
A change to heading 83.06 through 83.07 from any other heading, 

including another heading within that group. 

A change to subheading 8308.10 through 8308.90 from any other 
subheading, including another subheading within that group. 

A change to heading 83.09 through 83.10 from any other heading, 
including another heading within that group. 

A change to subheading 8311.10 through 8311.90 from any other 
subheading, including another subheading within that group. 


Section XVI: Chapters 84 through 85 


Note: Tariff changes within Chapters 84 and 85 which occur only as a 
result of the application of General Rule of Interpretation 2(a) of the 


HTS shall not be sufficient to confer origin. 


"HTSUS 
8401.10 
8401.20 
8401.30 


8402.11-8402.12 .. 
8402.19-8402.20 .. 


Tariff shift and/or other requirements 


A change to subheading 8401.10 from any other subheading. 

Achange to subheading 8401.20 from any other subheading or from 
parts provided for in 8401.20. 

A change to subheading 8401.30 from any other subheading. 

A change to subheading 8401.40 from any other heading. 

A change to subheading 8402.11 through 8402.12 from any other 
subheading outside that group. 

A change to 8402.19 through 8402.20 from any other subheading, 
including a subheading within that group. 
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Section XVI: Chapters 84 through 85—continued 


HTSUS 


Tariff shift and/or other requirements 





8402.90 


8403.10 


8404.10-8404.20 .. 


8404.90 


8406.11-8406.19 .. 


8406.90 


8410.11-8410.13 .. 


8410.90 


8411.11-8411.82 .. 
8411.91-8411.99 .. 
8412.10-8412.80 .. 


8412.90 


8413.11-8413.82 .. 


8413.91 


8414.10-8414.80 .. 


8415.10-8415.83 .. 


8415.90 


8416.10-8416.30 .. 


8417.10-8417.80 .. 


8417.90 


8418.10-8418.91 .. 


8418.99 


8419.11-8419.89 .. 


8419.90 


A change to subheading 8402.90 from any other heading, except 
headings 7303, 7304, 7305 or 7306, unless the change from these 
headings involve bending to shape. 

A change to subheading 8403.10 from any other subheading. 

A change to subheading 8403.90 from any other heading. 

A change to subheading 8404.10 through 8404.20 from any other 
subheading, including another subheading within that group. 

A change to subheading 8404.90 from any other heading. 

A change to subheading 8405.10 from any other subheading. 

A change to subheading 8405.90 from any other heading. 

A change to subheading 8406.11 through 8406.19 from any other 
subheading, including another subheading within that group. 

A change to subheading 8406.90 from any other heading. 

A change to heading 84.07 from any other heading. 

A change to heading 84.08 from any other heading. 

A change to subheading 8409.10 from any other heading. 


. Achange to subheading 8409.91 through 8409.99 from any other 


heading, except a change resulting from a simple assembly. 

A change to subheading 8410.11 through 8410.13 from any other 
subheading outside that group. 

A change to subheading 8410.90 from any other heading. 

A change to subheading 8411.11 through 8411.82 from any other 
subheading outside that group. 

A change to subheading 8411.91 through 8411.99 from any other 
heading. 

A change to subheading 8412.10 through 8412.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 8412.90 from any other heading. 

A change to subheading 8413.11 through 8413.82 from any other 
subheading, including another subheading within that group. 

A change to subheading 8413.91 from any other heading. 

A change to subheading 8413.92 from any other heading. 

A change to subheading 8414.10 through 8414.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 8414.90 from any other heading. 

A change to subheading 8415.10 through 8415.83 from any 
subheading, except a change within that group resulting from a 
simple assembly. 

A change to subheading 8415.90 from any other heading, except a 
change resulting from a simple assembly. 

A change to subheading 8416.10 through 8416.30 from any other 
subheading, including another subheading within that group. 

A change to subheading 8416.90 from any other heading. 

A change to subheading 8417.10 through 8417.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 8417.90 from any other heading. 

A change to subheading 8418.10 through 8418.91 from any other 
subheading, including another subheading within that group. 
A change to subheading 8418.99 from any other heading, except 
headings 7303, 7304, 7305 or 7306, unless the change from these 

headings involves bending to shape. 

A change to subheading 8419.11 through 8419.89 from any other 
subheading, including another subheading within that group. 
A change to subheading 8419.90 from any other heading, except 
headings 7303, 7304, 7305, or 7306, unless the change from these 
headings involves bending to shape, and except a change from 
headings 8404 or 8501, when resulting from a simple assembly. 
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Section XVI: Chapters 84 through 85—continued 


8421.11-8421.39 .. 


8421.91 


8422.11-8422.40 .. 


8422.90 


8423.10-8423.89 .. 


8423.90 


8424.10-8424.89 .. 


8424.90 


8425.11-8430.69 .. 


8432.10-8432.80 .. 


8432.90 


8433.11-8433.60 .. 


8433.90 


8434.10-8434.20 .. 


8434.90 


8435.10 
8435.90 


8436.10-8436.80 .. 


8436.91 
8436.99 


8437.10-8437.80 .. 


8437.90 


8438.10-8438.80 .. 


8438.90 


8439.10-8439.30 .. 


Tariff shift and/or other requirements 


A change to subheading 8420.10 from any other subheading. 

A change to subheading 8420.91 from any other heading. 

A change to subheading 8420.99 from any other heading, except 
heading 8501 when resulting from a simple assembly. 

A change to subheading 8421.11 through 8421.39 from any other 
subheading, including another subheading within that group. 

A change to subheading 8421.91 from any other heading. 

A change to subheading 8421.99 from any other heading. 

A change to subheading 8422.11 through 8422.40 from any other 
subheading, including another subheading within that group. 
A change to subheading 8422.90 from any other heading, except 

heading 8501. 
A change to subheading 8423.10 through 8423.89 from any other 
subheading, including another subheading within that group. 
A change to subheading 8423.90 from any other heading. 

A change to subheading 8424.10 through 8424.89 from any other 
subheading, including another subheading within that group. 
A change to subheading 8424.90 from any other heading, except 

subheadings 8414.40 or 8414.80 
A change to subheading 8425.11 through 8430.69 from any other 
subheading, including another subheading within that group. 
A change to heading 84.31 from any other heading, except heading 
8501 when resulting from a simple assembly. 
A change to subheading 8432.10 through 8432.80 from any other 
subheading, including another subheading within that group. 
A change to subheading 8432.90 from any other heading. 
A change to subheading 8433.11 through 8433.60 from any other 
subheading, including another subheading within that group. 
A change to subheading 8433.90 from any other heading, except 
headings 8407 or 8408 when resulting from a simple assembly. 
A change to subheading 8434.10 through 8434.20 from any other 
subheading, including another subheading within that group. 
A change to subheading 8434.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 

A change to subheading 8435.10 from any other subheading. 

A change to subheading 8435.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 

A change to subheading 8436.10 through 8436.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 8436.91 from any other heading. 

Achange to subheading 8436.99 from any other heading, except for 
headings 8407, 8408 or 8501 when resulting from a simple 
assembly. 
A change to subheading 8437.10 through 8437.80 from any other 
subheading, including another subheading within that group. 
Achange to subheading 8437.90 from any other heading, except for 
headings 8407, 8408 or 8501 when resulting from a simple 
assembly 

A change to subheading 8438.10 through 8438.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 8438.90 from any other heading, except for 
headings 8407, 8408 or 8501 when resulting from a simple 
assembly 

A change to subheading 8439.10 through 8439.30 from any other 
subheading, including another subheading within that group. 
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Section XVI: Chapters 84 through 85 —continued 


Tariff shift and/or other requirements 


8439.99 


8440.10 
8440.90 


8441.10-8441.80 .. 


8441.90 


8442.10-8442.30 .. 


8442.40 
8442.50 


8443.11-8443.60 .. 


8443.90 


8445.11-8447.90 .. 
8448.11-8448.19 .. 


8448.19 


8448.20-8448.59 .. 


8450.11-8450.20 .. 


8450.90 


8451.10-8451.80 .. 


8451.90 


8452.10-8452.29 .. 
8452.30-8452.40 .. 


8452.90 


8453.10-8453.80 .. 


8453.90 


8454.10-8454.30 .. 


8454.90 


8455.10-8455.22 .. 


Achange to subheading 8439.91 from any other heading, except for 
headings 8407, 8408 or 8501 when resulting from a simple 
assembly. 

Achange to subheading 8439.99 from any other heading, except for 
headings 8407, 8408 or 8501 when resulting from a simple 
assembly. 

A change to subheading 8440.10 from any other subheading. 

Achange to subheading 8440.90 from any other heading, except for 
headings 8407, 8408 or 8501 when resulting from a simple 
assembly. 

A change to subheading 8441.10 through 8441.80 from any other 
subheading, including another subheading within that group. 
Achange to subheading 8441.90 from any other heading, except for 
headings 8407, 8408 or 8501 when resulting from a simple 

assembly. 

A change to subheading 8442.10 through 8442.30 from any other 
subheading outside that group. 

Achange to subheading 8442.40 from any other heading, except for 
heading 8501 when resulting from a simple assembly. 

A change to subheading 8442.50 from any other heading. 

A change to subheading 8443.11 through 8443.60 from any other 
subheading outside that group. 

A change to subheading 8443.90 from any other heading, except for 
heading 8501 when resulting from a simple assembly. 

A change to heading 84.44 from any other heading. 

A change to subheading 8445.11 through 8447.90 from any other 
subheading outside that group. 

A change to subheading 8448.11 through 8448.19 from any other 
subheading, except a change resulting from a simple assembly. 

A change to subheading 8448.19 from any other subheading, except 
a change resulting from a simple assembly. 

A change to subheading 8448.20 through 8448.59 from any other 
heading, except heading 8501. 

A change to heading 84.49 from any other heading. 

A change to subheading 8450.11 through 8450.20 from any other 
subheading, including another subheading within that group. 

A change to subheading 8450.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 

A change to subheading 8451.10 through 8451.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 8451.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 

A change to subheading 8452.10 through 8452.29 from any other 
subheading outside that group. 

A change to subheading 8452.30-8452.40 from any other 
subheading, including another subheading within that group. 

A change to subheading 8452.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 

A change to subheading 8453.10 through 8453.80 from any other 
subheading, including another subheading within that group. 
A change to subheading 8453.90 from any other heading, except 

heading 8501 when resulting from a simple assembly. 

A change to subheading 8454.10 through 8454.30 from any other 
subheading, including another subheading within that group. 

A change to subheading 8454.90 from any other heading. 

A change to subheading 8455.10 through 8455.22 from any other 
subheading, including another subheading within that group. 
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Section XVI: Chapters 84 through 85—continued 


HTSUS Tariff shift and/or other requirements 





8455.30 .......... Achange to subheading 8455.30 from any other heading. 
BEG cir ee ae A change to subheading 8455.90 from any other heading, except 


heading 8501 when resulting from a simple assembly. 
8456.10-8456.90 .. A change to subheading 8456.10 through 8456.90 from any other 
heading. 

CAST 6 ees A change to subheading 8457.10 from any other heading except 
from headings 84.58 through 8465 when resulting from a simple 
assembly. 

8457.20-8465.99 .. A change to subheading 8457.20 through 8465.99 from any other 
heading, including another heading within that group. 

8466.10-8466.94 .. A change to subheading 8466.10 through 8466.94 from any other 
heading outside that group, except heading 8501 when resulting 
from a simple assembly. 

8467.11-8467.89 .. A change to subheading 8467.11 through 8467.89 from any other 
subheading, including another subheading within that group. 

8467.91-8467.99 .. A change to subheading 8467.91 through 8467.99 from any other 
heading, except heading 8407. 

8468.10-8468.80 .. A change to subheading 8468.10 through 8468.80 from any other 
subheading, including another subheading within that group. 

SAGE Oe ve scence: A change to subheading 8468.90 from any other heading. 

8469.10-8469.39 .. A change to subheading 8469.10 through 8469.39 from any 
subheading outside that group. 

8470.10-8471.91 .. A change to subheading 8470.10 through 8471.91 from any other 
subheading, except when resulting from a simple assembly. 

8471.92-8472.90 .. A change to subheading 8471.92 through 8472.90 from any other 
subheading, except when resulting from a simple assembly. 

BONO Ao 55 to0ks se! A change to heading 84.73 from any other heading, except heading 
8501. 

8474.10-8474.80 .. A change to subheading 8474.10 through 8474.80 from any other 
subheading, except when resulting from a simple assembly. 

te | re A change to subheading 8474.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 

8475.10-8475.20 .. A change to subheading 8475.10 through 8475.20 from any other 
subheading, including another subheading within that group. 

CEIOO oe ee ees A change to subheading 8475.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 

8476.11-8476.19 .. A change to subheading 8476.11 through 8476.19 from any other 
subheading outside that group. 

CRI DO oie Ss A change to subheading 8476.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 

8477.10-8477.80 .. A change to subheading 8477.10 through 8477.80 from any other 
subheading, including another subheading within that group. 


OTE BE. Cee ki A change to subheading 8477.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 

SATS I0 os eee cs A change to subheading 8478.10 from any other subheading. 

DRTROO oc ve ees A change to subheading 8478.90 from any other heading, except 


heading 8501 when resulting from a simple assembly. 
8479.10-8479.89 .. A change to subheading 8479.10 through 8479.89 from any other 
subheading, including another subheading within that group. 


SRE Oe oss 's E aches A change to subheading 8479.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 
Co eee A change to heading 84.80 from any other heading. 


8481.10-8481.80 .. A change to subheading 8481.10 through 8481.80 from any other 
heading, or from subheading 8481.90 except when resulting from 
a simple assembly. 

SAGE Pe oes wx's A change to subheading 8481.90 from any other heading. 
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Section XVI: Chapters 84 through 85— continued 


8482.10-8482.80 .. 


8482.91-8482.99 .. 


8483.20 


8483.30-8483.60 .. 


8483.90 


8484.10-8484.90 .. 


8504.10-8504.50 .. 


8505.11-8505.30 .. 


8505.90 


8506.11-8506.20 .. 


8506.90 


8507.10-8507.80 .. 


8507.90 


8508.10-8508.80 .. 


8508.90 


8509.10-8509.80 .. 


8509.90 


8510.10-8510.20 .. 


8510.90 


8511.10-8511.80 .. 


8511.90 


8512.10-8512.30 .. 


8512.40 
8512.90 


8514.10-8514.40 .. 


8514.90 


Tariff shift and/or other requirements 


(i) Achange to subheading 8482.10 through 8482.80 from any other 
heading; or 

(ii) A change to subheading 8482.10 through 8482.80 from any 
other subheading, including another subheading within that 
group, provided that either the inner and outer races are 
domestic materials, or the balls/rollers are domestic materials. 

A change from 8482.91 through 8482.99 from any other heading. 

A change to subheading 8483.10 from any other subheading. 

Achange to subheading 8483.20 from any other subheading, except 
from subheading 8482.10 through 8482.80. 

A change to subheading 8483.30 through 8483.60 from any other 
subheading, including another subheading within that group. 

A change to subheading 8483.90 from any other heading. 

A change to subheading 8484.10 through 8484.90 from any other 
subheading, including another subheading within that group. 

A change to subheading 84.85 from any other heading. 

A change to heading 85.01 from any other heading. 

A change to heading 85.02 from any other heading. 

A change to heading 85.03 from any other heading. 

A change to subheading 8504.10 through 8504.50 from any other 
subheading, outside that group. 

A change to subheading 8504.90 from any other heading. 

A change to subheading 8505.11 through 8505.30 from any other 
subheading, including another subheading within that group. 

A change to subheading 8505.90 from any other heading. 

A change to subheading 8506.11 through 8506.20 from any other 
subheading, including another subheading within that group. 

A change to subheading 8506.90 from any other heading. 

A change to subheading 8507.10 through 8507.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 8507.90 from any other heading. 

A change to subheading 8508.10 through 8508.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 8508.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 

A change to subheading 8509.10 through 8509.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 8509.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 
A change to subheading 8510.10 through 8510.20 from any other 
subheading, including another subheading within that group. 
A change to subheading 8510.90 from any other heading, except 
heading 8501 when resulting from a simple assembly. 

A change to subheading 8511.10 through 8511.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 8511.90 from any other heading. 

A change to subheading 8512.10 through 8512.30 from any 
subheading outside that group. 

Achange to subheading 8512.40 from any other subheading, except 
when resulting from a simple assembly. 

A change to subheading 8512.90 from any other heading. 

A change to subheading 8513.10 from any other subheading. 

A change to subheading 8513.90 from any other heading. 

A change to subheading 8514.10 through 8514.40 from any other 
subheading, including another subheading within that group. 

A change to subheading 8514.90 from any other heading. 
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Section XVI: Chapters 84 through 85 — continued 


HTSUS 


Tariff shift and/or other requirements 


8515.11-8515.80 .. 


8515.90 


8516.10-8516.79 .. 


8516.80 


8517.10-8517.82 .. 


8517.90 


8518.10-8518.50 .. 


8518.90 


8519.10-8521.90 .. 


8525.30 


8526.10-8526.92 .. 
8527.11-8527.90 .. 
8528.10-8528.20 .. 


8530.10-8530.80 .. 


8530.90 


8531.10-8531.80 .. 


8531.90 


8532.10-8532.30 .. 


8532.90 


8533.10-8533.40 .. 
PE x wsscoa, w0% 


85.34 


8535.10-8535.90 ... 
8536.10-8536.90 .. 


8539.90 


8540.11-8540.89 .. 
8540.91-8540.99 .. 


A change to subheading 8515.11 through 8515.80 from any other 
subheading, outside that group. 

A change to subheading 8515.90 from any other heading. 

A change to subheading 8516.10 through 8516.79 from any other 
subheading, including another subheading within that group. 

A change to subheading 8516.80 from any other heading. 

A change to subheading 8516.90 from any other heading. 

A change to subheading 8517.10 through 8517.82 from any other 
subheading, including another subheading within that group, 
except when resulting from a simple assembly. 

A change to subheading 8517.90 from any other heading. 

A change to subheading 8518.10 through 8518.50 from any other 
heading. 

A change to subheading 8518.90 from any other heading. 

A change to subheading 8519.10 through 8521.90 from any other 
subheading, including another subheading within that group. 

A change to heading 85.22 from any other heading. 

A change to heading 85.23 from any other heading. 

A change to heading 85.24 from any other heading. 


. Achange to subheading 8525.10 through 8525.20 from any other 


subheading, outside that group. 

A change to subheading 8525.30 from any other subheading. 

A change to subheading 8526.10 through 8526.92 from any other 
subheading, including another subheading within that group. 
A change to subheading 8527.11 through 8527.90 from any other 
subheading, including another subheading within that group. 
A change to subheading 8528.10 through 8528.20 from any other 
subheading, including another subheading within that group. 

A change to heading 85.29 from any other heading. 

A change to subheading 8530.10 through 8530.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 8530.90 from any other heading. 

A change to subheading 8531.10 through 8531.80 from any other 
subheading, including another subheading within that group, 
except when resulting from a simple assembly. 

A change to subheading 8531.90 from any other heading. 

A change to subheading 8532.10 through 8532.30 from any other 
subheading, including another subheading within that group. 

A change to subheading 8532.90 from any other heading. 

A change to subheading 8533.10 through 8533.40 from any other 
subheading, including another subheading within that group. 

A change to subheading 8533.90 from any other heading. 

A change to heading 85.34 from any other heading. 

A change to subheading 8535.10 through 8535.90 from any other 
subheading, including another subheading within that group. 
A change to subheading 8536.10 through 8536.90 from any other 
subheading, including another subheading within that group. 

A change to heading 85.37 from any other heading. 

A change to heading 85.38 from any other heading. 


. Achange to subheading 8539.10 through 8539.40 from any other 


subheading, including another subheading within that group. 
A change to subheading 8539.90 from any other heading. 

A change to subheading 8540.11 through 8540.89 from any other 
subheading, including another subheading within that group. 
A change to subheading 8540.91 through 8540.99 from any other 
subheading, including another subheading within that group, 

except when resulting from a simple assembly. 
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Section XVI: Chapters 84 through 85—continued 


HTSUS Tariff shift and/or other requirements 


85.41-85.42 A change to heading 85.41 through 85.42 from any other 
subheading including another subheading within that group, or 
from an unmounted chip, die or wafer provided for in 85.41 or 
85.42, or, 
Achange to any programmed chips from any unprogrammed chips. 
8543.10-8543.80 .. A change to subheading 8543.10 through 8543.30 from any other 
subheading, including another subheading within that group. 
8543.90 A change to subheading 8543.90 from any other heading. 
8544.11-8544.70 .. A change to subheading 8544.11 through 8544.70 from any other 
subheading, except when resulting from a simple assembly. 
85.45-85.48 A change to heading 85.45 through 85.48 from any other 
subheading, including another subheading within that group. 





Section XVII: Chapters 86 through 89 


Tariff shift and/or other requirements 

A change to heading 8601 from any other heading. 

A change to heading 8602 from any other heading. 

Achange to heading 8603 through 8606 from any heading including 
a heading within that group, except from heading 8607 when that 
change is pursuant to GRI 2(a). 

Achange to subheading 8607.11 from any other subheading, except 
from subheading 8607.12, and except from subheading 8607.19 
when that change is pursuant to GRI 2(a). 

8607.12 Achange to subheading 8607.12 from any other subheading, except 

subheading 8607.11, and except from subheading 8607.19 when 
that change is pursuant to GRI 2(a). 

8607.19 A change to subheading 8607.19 from any other subheading. 

8607.21-8607.99 .. A change to subheading 8607.21 through 8607.99 from any other 

heading, except to mounted brake linings and pads of subheading 
8607.21 through 8607.99 from subheading 6813.10. 

A change to heading 8608 from any other heading. 

A change to heading 8609 from any other heading, except heading 
7309 through 7311. 

A change to heading 8701-8705 from any other heading except 
heading 8706. 

A change to heading 8706 from any other heading. 

Achange to heading 87.07 from any other heading, except a change 
from subheading 8708.29 if that change is pursuant to GRI 2(a). 


Note: Any change to heading 8708 from subheadings 8709.90, 8716.90, 
8431.20 and 8431.49 shall not be considered to satisfy a required change 
in tariff classification. 


HTSUS Tariff shift and/or other requirements 


8708.10-8708.29 .. A change to subheading 8708.10 through 8708.29 from any other 
subheading. 

8708.31 A change to subheading 8708.31 from any other heading, except to 
mounted brake linings and pads of subheading 8708.31 from 
subheading 6813.10. 

8708.39 A change to subheading 8708.39 from any other heading. 

8708.40 Achange to subheading 8708.40 from any other subheading, except 
from subheading 8708.99 when that change is pursuant to GRI 
2(a). 








HTSUS 
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Section XVII: Chapters 86 through 89—continued 


Tariff shift and/or other requirements 





8708.50 


8708.60 
8708.80 


8708.91 


8708.92 
8708.94 


8708.99 


8709.11-8709.19 .. 


8709.90 


8716.10-8716.80 .. 


8716.90 
8801-8802 


8803.10-8803.90 .. 


8804-8805 
8901-8903 


Achange to subheading 8708.50 from any other subheading, except 
from subheading 8708.99 when that change is pursuant to GRI 
2(a). 

A change to subheading 8708.60 from any other subheading. 

A change to subheading 8708.70 from any other subheading. 

Achange to subheading 8708.80 from any other subheading, except 
from subheading 8708.99 when that change is pursuant to GRI 
2(a). 

Achange to subheading 8708.91 from any other subheading, except 
from subheading 8708.99 when that change is pursuant to GRI 
2(a). 

A change to subheading 8708.92 from any other subheading. 

A change to subheading 8708.93 from any other subheading. 

Achange to subheading 8708.94 from any other subheading, except 
from subheading 8708.99 when that change is pursuant to GRI 
2(a). 

A change to subheading 8708.99 from any other chapter; or 

Achange to subheading 8708.99 from any other subheading us/mex 
[provided there is a substantial transformation]. 

A change to subheading 8709.11 through 8709.19 from any other 
subheading, outside that group except a change from subheading 
8709.90 if that change is pursuant to GRI 2(a). 

A change to subheading 8709.90 from any other heading, except 
subheading 8431.20 or heading 8708. 

A change to heading 8710 from any other heading. 

A change to heading 8711 through 8713 from any other heading, 
including another heading within that group, except a change 
from heading 8714 if that change is pursuant to GRI 2(a). 

A change to heading 8714 from any other heading, except a change 
from subheading 6813.10 to mounted brake linings or pads of 
heading 8714. 

A change to heading 8715 from any other heading. 

A change to subheading 8716.10 through 8716.80 from any other 
heading, except a change from subheading 8716.90 if that change 
is pursuant to GRI 2(a). 

A change to subheading 8716.90 from any other heading except a 
change from subheading 8709.90, and 8431.49. 

A change to heading 8801 through 8802 from any heading outside 
that group, except from subheading 8803 pursuant to GRI 2(a). 

A change to subheading 8803.10 through 8803.90 from any other 
subheading within that group. 

A change to heading 8804 through 8805 from any other heading, 
within that group. 

A change to heading 8901 through 8903 from any heading outside 
that group. 

A change to heading 8904 from any other heading. 

A change to heading 8905 from any other chapter. 

A change to heading 8906 through 8907 from any other heading, 
including another heading within that group except from 
heading 8903 and 8905. 

A change to heading 8908 from any other chapter. 
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9001.20-9001.30 .. 
9001.40-9001.90 .. 


9002.11-9002.90 .. 


9003.11-9003.19 .. 


9003.90 


9005.10-9005.80 .. 


9005.90 


9006.10-9006.69 .. 
9006.91-9006.99 .. 
9007.11-9007.29 .. 
9007.91-9007.92 .. 


9008.10-9008.40 .. 


9008.90 


9009.11-9009.30 .. 


B008 90 ... «55 <5 
9010.10-9010.30 .. 


9010.90 


9011.10-9011.80 .. 
el ae 


9012.90 


9013.20-9013.80 .. 


Section XVIII: Chapters 90 through 92 


Tariff shift and/or other requirements 


A change to subheading 9001.10 from any other subheading, 
including another subheading within that group, except from 
subheading 8544.70. 

A change to subheading 9001.20 through 9001.30 from any other 
subheading, including another subheading within that group. 
A change to subheading 9001.40 through 9001.90 from any other 
subheading, including another subheading within that group, 

except from lens blanks of subheadings 7014.00 and 7015.10. 

A change to subheading 9002.11 through 9002.90 from any other 
subheading, including another subheading within that group, 
except from subheading 9001.90 and lens blanks of subheading 
7014.00. 

(i) Achange to subheading 9003.11 through 9003.19 from any other 
heading, or 

(ii) A change to subheading 9003.11 through 9003.19 from any 
other subheading, including another subheading within that 
group, except from subheading 9003.90, unless the temples or 
fronts are domestically produced. 

A change to subheading 9003.90 from any other heading. 

A change to heading 9004 from any other heading, except from 
subheading 9001.40 or 9001.50. 

A change to subheading 9005.10 through 9005.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 9005.90 from any other heading, except 
from headings 9001 and 9002. 

A change to subheading 9006.10 through 9006.69 from any other 
subheading, including another subheading within that group. 

A change to subheading 9006.91 through 9006.99 from any other 
heading. 

A change to subheading 9007.11 through 9007.29 from any other 
subheading, including another subheading within that group. 

A change to subheading 9007.91 through 9007.92 from any other 
heading, except from lenses of heading 9002, when resulting from 
a simple assembly. 

A change to subheading 9008.10 through 9008.40 from any other 
subheading, including another subheading within that group. 

A change to subheading 9008.90 from any other heading, except 
from lenses of heading 9002, when resulting from a simple 
assembly. 

A change to subheading 9009.11 through 9009.30 from any other 
subheading, including another subheading within that group. 


.. Achange to subheading 9009.90 from any other heading. 


A change to subheading 9010.10 through 9010.30 from any other 
subheading, including another subheading within that group. 

A change to subheading 9010.90 from any other heading. 

A change to subheading 9011.10 through 9011.80 from any other 
subheading, including another subheading within that group. 


.. Achange to subheading 9011.90 from any other heading. 


A change to subheading 9012.10 from any other subheading, 
including another subheading within that group. 

A change to subheading 9012.90 from any other heading. 

A change to subheading 9013.10 from any other subheading, 
including another subheading within that group, except from 
optical telescopes of subheading 9005.80. 

A change to subheading 9013.20 through 9013.80 from any other 
subheading, including another subheading within that group. 
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Section XVIII: Chapters 90 through 92—continued 


HTSUS 


Tariff shift and/or other requirements 





9013.90 


9014.10-9014.80 .. 


9014.90 


9015.10-9015.80 .. 


9015.90 
9016 


9017.10-9017.80 .. 


9017.90 


9018.11-9018.19 .. 


9018.20-9018.32 .. 


9018.39 


9018.41-9018.50 .. 


9018.90 


9019.10-9019.20 .. 


9021.11 
9021.19 


9021.21-9021.90 .. 
9022.11-9022.90 .. 


9024.10-9024.80 .. 


9025.11-9025.80 .. 


9025.90 


9026.10-9026.80 .. 


9026.90 


A change to subheading 9013.90 from any other subheading, 
including another subheading within that group, except from 
subheading 9002.19, when resulting from a simple assembly. 

A change to subheading 9014.10 through 9014.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 9014.90 from any other heading. 

A change to subheading 9015.10 through 9015.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 9015.90 from any other heading. 

A change to heading 9016 from any other heading. 

A change to subheading 9017.10 through 9017.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 9017.90 from any other heading. 

A change to subheading 9018.11 through 9018.19 from any other 
subheading, including another subheading within that group, 
except from electro-cardiographs, or patient monitoring systems 
from printed circuit assemblies, when resulting from a simple 
assembly. 

A change to subheading 9018.20 through 9018.32 from any other 
subheading, including another subheading within that group. 

A change to subheading 9018.39 from any other subheading, 
including another subheading within that group, except from 
surgical tubing of subheading 4009.10, when resulting from a 
simple assembly. 

A change to subheading 9018.41 through 9018.50 from any other 
subheading, including another subheading within that group. 

A change to subheading 9018.90 from any other subheading, 
including another subheading within that group, except from 
subheading 9001.90, when resulting from a simple assembly, or 
synthetic rubber of heading 4002, when resulting from a simple 
assembly; or 

A change to defibrillators from printed circuit assemblies, except 
when resulting from a simple assembly. 

A change to subheading 9019.10 through 9019.20 from any other 
subheading, including another subheading within that group. 

A change to heading 9020 from any other heading. 

A change to subheading 9021.11 from any other subheading, 
including another subheading within that group. 

A change to subheading 9021.19 from any other subheading, 
including another subheading within that group, except from 
nails of heading 7317, when resulting from a simple assembly or 
screws of heading 7318, when resulting from a simple assembly. 

A change to subheading 9021.21 through 9021.90 from any other 
subheading, including another subheading within that group. 

A change to subheading 9022.11 through 9022.90 from any other 
subheading, including another subheading within that group. 

A change to heading 9023 from any other heading. 

A change to subheading 9024.10 through 9024.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 9024.90 from any other heading. 

A change to subheading 9025.11 through 9025.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 9025.90 from any other heading. 

A change to subheading 9026.10 through 9026.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 9026.90 from any other heading. 
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Section XVIII: Chapters 90 through 92—continued 


HTSUS 


Tariff shift and/or other requirements 





9027.10-9027.90 .. 
9028.10-9028.30 .. 


9028.90 


9029.10-9029.20 .. 


9029.90 


9030.10-9030.89 .. 


9030.90 


9031.10-9031.80 .. 


9031.90 


9032.10-9032.89 .. 


9032.90 


9101-9107 
9108-9109 


9111.10-9111.80 .. 


9111.90 


9112.10-9112.80 .. 


9112.90 


A change to subheading 9027.10 through 9027.90 from any other 
subheading, including another subheading within that group. 
A change to subheading 9028.10 through 9028.30 from any other 
subheading, including another subheading within that group. 

A change to subheading 9028.90 from any other heading. 

A change to subheading 9029.10 through 9029.20 from any other 
subheading, including another subheading within that group. 

A change to subheading 9029.90 from any other heading. 

A change to subheading 9030.10 through 9030.89 from any other 
subheading, including another subheading within that group. 

A change to subheading 9030.90 from any other heading. 

A change to subheading 9031.10 through 9031.80 from any other 
subheading, including another subheading within that group. 

A change to subheading 9031.90 from any other heading. 

A change to subheading 9032.10 through 9032.89 from any other 
subheading, including another subheading within that group. 
A change to subheading 9032.90 from any other subheading, 
including another subheading within that group, except from 

heading 8537, when resulting from a simple assembly. 

A change to heading 9033 from any other heading. 

A change to heading 9101 through 9107 from any heading outside 
that group, except heading 9108 through 9110. 

A change to heading 9108 through 9109 from any heading outside 
that group, except heading 9110. 

A change to heading 9110 from any other heading, except from 
subheading 9114.90; or 

Achange heading 9110 from subheading 9114.90 if there has been a 
substantial transformation. 

A change to subheading 9111.10 through 9111.80 from any 
subheading outside that group, except from subheading 9111.90 
when the change is pursuant to GRI 2(a). 

A change to subheading 9111.90 from any other heading. 

A change to subheading 9112.10 through 9112.80 from any 
subheading outside that group, except from subheading 9112.90 
if the change is pursuant to GRI 2(a). 

A change to subheading 9112.90 from any other heading. 

A change to heading 9113 from any other heading. 

A change to heading 9114 from any other heading. 

A change to heading 9201 through 9208 from any other heading, 
including a heading within that group, except a change from 
heading 9209 if that change is pursuant to GRI 2(a). 

A change to heading 9209 from any other heading. 


Section XIX: Chapter 93 


Tariff shift and/or other requirements 
A change to heading 9301 through 9304 from any other heading, 
including a heading within that group, except from a change to 
heading 9305 when that change is pursuant to GRI 2(a). 
A change to heading 9305 from any other heading. 
A change to heading 9306 from any other heading. 
A change to heading 9307 from any other heading. 








9401.10-9401.80 . 


9403.10-9403.80 .. 


9403.90 


9404.10-9404.30 .. 


9404.90 


9405.10-9405.60 .. 


9405.91-9405.99 .. 


9502.10 
9502.91 
9502.99 


9503.10-9503.30 .. 
9503.41-9503.49 .. 


9503.50-9503.60 .. 
9503.70-9503.90 .. 
9504.10-9506.99 .. 
9507.10-9507.30 .. 
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Section XX: Chapters 94 through 96 


Tariff shift and/or other requirements 


kh change to subheading 9401.10 through 9401.80 from any 


subheading outside that group, except subheading 9403.10 
through 9403.80, and except a change from subheading 9401.90 
or 9403.90 when that change is pursuant to GRI 2(a). 

A change to subheading 9401.90 from any other heading, except 
from subheading 9403.90; or 

A change to subheading 9401.90 from subheading 9403.90 if that 
change results in a substantial transformation. 

A change to heading 9402 from any other heading, except from 
subheading 9401.10-9401.80, 9403.10-9403.80, and except a 
change from subheading 9401.90 or 9403.90 when that change is 
pursuant to GRI 2(a). 

A change to subheading 9403.10 through 9403.80 from any 
subheading outside that group, except from subheading 9401.10 
through 9401.80, and except a change from subheading 9401.90 
or 9403.90 when that change is pursuant to GRI 2(a). 

A change to subheading 9403.90 from any other heading, except 
from subheading 9401.90; or 

A change to subheading 9403.90 from subheading 9403.90 if that 
change results in a substantial transformation. 

A change to subheading 9404.10 through 9404.30 from any 
subheading outside that group. 

A change to subheading 9404.90 from any other heading. 

A change to subheading 9405.10 through 9405.60 from any 
subheading outside that group, except a change from subheading 
9405.91 through 9405.99 if that change pursuant to GRI 2(a). 

A change to subheading 9405.91 through 9405.99 from any other 
heading. 

A change to heading 9406 from any other heading. 

A change to heading 9501 from any other chapter except from 
heading 8714 if that change is pursuant to GRI 2(a). 

Achange to subheading 9502.10 from any other subheading, except 
from skins for stuffed dolls (9502.99.10). 

A change to subheading 9502.91 from any other chapter except 
from heading 6111 and 6209. 

A change to subheading 9502.99 from any other heading, except 
from subheadings 9503.41 through 9503.49. 

A change to subheading 9503.10 through 9503.30 from any other 
subheading including another subheading within that group. 

A change to toys of subheading 9503.41 through 9503.49 from any 
other heading; or 

Achange to toys of subheading 9503.41 through 9503.49 from parts 
and accessories of subheading 9503.41 through 9503.49; or 

A change to parts and accessories of 9503.41 through 9503.49 from 
any other heading, except from heading 9502, 6111, or 6209. 

A change to subheading 9503.50 through 9503.60 from any other 
subheading, including another subheading within that group. 

A change to subheading 9503.70 through 9503.90 from any other 
chapter. 

A change to heading 9504.10 through 9506.99 from any other 
subheading, including within that group. 

A change to subheading 9507.10 through 9507.30 from any other 
chapter. 
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Section XX: Chapters 94 through 96—continued 


9606.10 


9606.21-9606.29 .. 


pols PAS Re 
9607.11-9607.19 .. 


9607.20 


9608.10-9608.40 .. 


9608.50 


9608.60-9608.99 .. 


9609.10 


9610-9612 


9613.10-9613.20 .. 
9613.30-9613.80 .. 


9613.90 
9614.10 


9614.20 


9615.11-9615.90 .. 


9616-9618 


Tariff shift and/or other requirements 


ie change to subheading 9507.90 from any other subheading, except 


from heading 5004 through 5006, 5402.10 through 5402.49, 
5406.10 through 5406.20, 5603 and 5404. 

A change to heading 9508 from any other heading. 

A change to heading 9601 from any other heading. 

A change to heading 9602 from any other heading 

A change to heading 9603 from any other heading. 

A change to heading 9604 through 9605 from any other heading, 
including another heading within that group. 

A change to subheading 9606.10 from any other heading. 

A change to subheading 9606.21 through 9606.29 from any other 
heading; or 

A change to subheading 9606.21 through 9606.29 from any other 
subheading if there is a substantial transformation. 

A change to subheading 9606.30 from any other heading. 

A change to subheading 9607.11 through 9607.19 from any other 
subheading, except a change from subheading 9607.20 when that 
change is pursuant to GRI 2(a). 

A change to subheading 9607.20 from any other subheading. 

A change to subheading 9608.10 through 9608.40 from any other 
subheading including another subheading within that group, 
except from subheading 9608.60. 

A change to 9608.50 from any other heading. 

A change to subheading 9608.60 through 9608.99 from any other 
subheading, including another subheading within that group. 

A change to subheading 9609.10 from any other subheading. 

A change to subheading 9609.20 from any other chapter. 

A change to subheading 9609.90 from any other chapter. 

A change to heading 9610 through 9612 from any other heading, 
including another heading within that group. 

A change to subheading 9613.10 through 9613.20 from any other 
subheading outside that group. 

A change to subheading 9613.30 through 9613.80 from any other 
subheading, including from a subheading within that group. 

A change to subheading 9613.90 from any other heading. 

A change to subheading 9614.10 from any other heading except 
from heading 4407. 

A change to subheading 9614.20 from any other subheading. 

A change to subheading 9614.90 from any other heading. 

A change to subheading 9615.11 through 9615.90 from any other 
subheading including another subheading within that group. 

A change to heading 9616 through 9618 from any other heading, 
including another heading within that group. 


Section XXI: Chapter 97 


Tariff shift and/or other requirements 





A change to 9701 through 9706 from any other subheading, 
including another subheading within that group. 
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PART 134—COUNTRY OF ORIGIN MARKING 
4. The authority citation for Part 134 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1304, 1624. 

5. Section 134.32 is amended by adding a new paragraph (r) to read as 

follows: 
§ 134.32 General exceptions to marking requirements. 
* * * * * * * 

(r) Except for articles that are included within the scope of § 12.130 of 
this Chapter, articles of United States origin (determined as such under 
part 102 of this Chapter prior to exportation from the U.S.) that are ex- 
ported for repairs or alterations and returned. 


* * * * * * * 


6. Section 134.43 is amended by adding a new paragraph (e) to read as 
follows: 


§ 134.43 Methods of marking specific articles. 


* * * * * * * 


(e) Articles returned to the U.S. after having been advanced in value or 
improved in condition outside the United States. Where the country of 


origin of an article is determined in accordance with § 102.14, part 102 
of this Chapter, such article, at the choice of the importer, exporter or 
producer of the good, may be marked, as appropriate, in a manner such 
as the following: 

(1) Assembled in (name of foreign country) from U.S components; 

(2) Further processed in (name of country of origin) from U.S. 
materials; 

(3) Product of (name of foreign country) made from U.S. components; 
or 

(4) Product of (name of foreign country). 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: December 17, 1993. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 3, 1994 (59 FR 110)] 
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19 CFR Part 175 
T.D. (94-5) 


DECISION FOLLOWING PETITION BY DOMESTIC INTERESTED 
PARTY-LOCATION OF COUNTRY OF ORIGIN MARKING FOR 
FROZEN PRODUCE PACKAGES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final interpretive rule. 


SUMMARY: This document gives notice that Customs has made a de- 
termination pursuant to a petition filed by a domestic interested party 
that packages of frozen produce subject to the requirements of section 
304, Tariff Act of 1930, as amended, shall show the country of origin 
marking on the front side of the package to be considered as marked ina 
conspicuous place. Further, this document sets forth specifications for 
such marking. 


EFFECTIVE DATE: The marking requirements set forth in this deci- 
sion for frozen produce articles shall become effective as to merchandise 
entered, or withdrawn from warehouse, for consumption, on or after 
February 11, 1994. However, parties adversely affected by compliance 
obligations shall have until May 8, 1994, to bring their frozen produce 
packaging into conformity with these requirements. After that date, all 


packaged frozen produce articles entered for consumption or with- 
drawn from warehouse for consumption and not marked to indicate the 
country of origin in accordance with this decision and other marking re- 
quirements of the Tariff Act and Customs Regulations shall be assessed 
marking duties. 


FOR FURTHER INFORMATION CONTACT: Robert Cascardo, Value 
and Marking Branch, Office of Regulations and Rulings, U.S. Customs 
Service, (202) 482-7010. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin (or its con- 
tainer) imported into the U.S. shall be marked in a conspicuous place as 
legibly, indelibly, and permanently as the nature of the article (or its 
container) will permit, in such a manner as to indicate to the ultimate 
purchaser in the U.S. the English name of the country of origin of the 
article. Failure to mark an article in accordance with the requirements 
of 19 U.S.C. 1304 shall result in the levy of a duty of ten percent ad 
valorem. 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. 
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Counsel for the domestic petitioners, packers of produce grown do- 
mestically, first raised the question of whether the front or the back side 
of a frozen produce package was a conspicuous place for country of ori- 
gin marking by seeking a ruling from Customs in 1988. A ruling was re- 
quested to the effect that packaged frozen produce was not marked ina 
conspicuous place unless the marking appeared on the front side of such 
packaging in prominent lettering. Customs responded by issuing a de- 
termination that the sample packages of imported produce submitted 
by the domestic packers as insufficiently marked were legally marked by 
names and words which appeared on the back side of the packaging in 
close proximity to nutritional and other information. HRL 731830 (No- 
vember 21, 1988). 

The packers appealed this determination to the Court of Interna- 
tional Trade. In Norcal/Crosetti Foods, Inc. et al. v. U.S. Customs Serv- 
ice, 758 F. Supp. 729 (1991) (Norcal I), the CIT (Musgrave, J.) ruled that 
frozen produce is not marked in a conspicuous place unless marked on 
the front side of the package. At the direction of the CIT, Customs issued 
T.D. 91-48 (56 FR 24115, May 28, 1991), requiring that packages of fro- 
zen produce be so marked. 

On appeal by the government, the Court of Appeals for the Federal 
Circuit ruled on procedural grounds in Norcal II, 963 F. 2d 356 (1992), 
that the packers’ claims were not properly before the lower court and 
ordered the complaint dismissed for lack of jurisdiction. The appellate 
court indicated that a proper course would have been for the packers to 
initiate a proceeding before Customs under section 516 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1516), as they now have done. 

Because the petition asks Customs to reconsider the position stated in 
HRL 731830, and to adopt the findings of the Court of International 
Trade, we summarize at length that court’s findings. It is noted that 
Customs did not contest the court’s substantive findings, its appeal hav- 
ing been based only upon various procedural points. 

The Court of International Trade found that the only consistency in 
the country of origin marking practices for imported frozen produce was 
the inconsistency of where the manufacturer may choose to place the 
marking. Most often, the marking is lost among the various small type- 
face information which appears on the back or side panels. The court 
stated that producers are reluctant to display conspicuously the source 
of the food. The result of these inconsistencies, it found, was that a cus- 
tomer could not be assured of easily finding the country of origin mark- 
ing, even if he or she were to casually inspect the package within a 
reasonable time frame. This is at cross-purposes with Congress’ at- 
tempt to provide the country of origin to consumers before they decide to 
purchase. 

The court took judicial notice of the common method of displaying the 
merchandise in shelved freezers or frozen food bins with the front panel 
in view and the rear panel obscured and found that frozen vegetables are 
commonly marketed in long, low freezers with open tops, or wall- 
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mounted freezers with glass doors. The court also took judicial notice 
that access to frozen produce is limited and sometimes awkward, given 
that the produce must not defrost. It found that the packages are usually 
displayed so that only the front panel is clearly visible. Customers are 
unable to scan the labels on frozen produce as easily as they can for those 
on dry goods or other produce that is not frozen. The court noted, firstly, 
that the product is actually frozen and cold to the touch and secondly 
that, at least in upright freezers, the freezer door must be held open. The 
court found that these factors prevent the consumer from having the op- 
portunity to see the country of origin marking that is secluded among 
the small print on the back of the package. 

The Court of International Trade found the analogy in the ruling to 
the placement of nutritional information on packages unconvincing, be- 
cause that information was not required information at all. In contrast, 
it found a more persuasive analogy in the Food and Drug Administra- 
tion (FDA) requirement that packages disclose the weight of their con- 
tents on the principal display panel. Such quantity of contents 
disclosure must be a certain size, located on the front, or most promi- 
nent panel, of the package. However, the court cautioned that Customs 
cannot interpret the marking statute according to requirements set 
forth in FDA Regulations, and should analogize “hesitantly and 
perspicaciously” to these Regulations. 

The court also observed that certain packages of frozen produce listed 
the name and U.S. address of the manufacturer, and failed to indicate 
the country of origin in close proximity as required under the Customs 
Regulations. Applying 19 CFR 134.46, the court held that if the words 
“U.S.,” or “America,” or a United States address appear on those labels, 
the article would have to be marked to indicate the country of origin in 
lettering of at least a comparable size. 

The court concluded by finding that although Customs has routinely 
interpreted “conspicuous” through 19 CFR 134.41(b), it failed in its is- 
suance of HRL 731830 to follow the clear meaning of the statute or the 
regulation. Section 134.41(b) of the Customs Regulations provides, 
among other things, that a country of origin marking shall be easily 
found by the ultimate purchaser and read without strain. For imported 
frozen produce, country of origin marking requirements were not met 
by the present practice of indicating the country of origin marking on 
the rear or side panel of frozen produce. 


THE PETITION 


The instant petition was initiated by letters dated January 13 and 
January 29, 1993, and filed with Customs under section 516, Tariff Act 
of 1930, as amended (19 U.S.C. 1516) and Part 175, Customs Regula- 
tions (19 CFR Part 175). The petitioners are Norcal Crosetti Foods, Inc. 
and Patterson Frozen Foods, Inc., California packers of produce grown 
domestically. The International Brotherhood of Teamsters, on behalf of 
its Local 912, submitted a letter dated March 1, 1993, supporting the 
Norcal and Patterson petition. The petitioners contend that imported 
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frozen produce is not marked in accordance with the requirement of 19 
U.S.C. 1304 that the country of origin shall appear in a conspicuous 
place; under a correct application of 19 U.S.C. 1304 the indication of 
country must appear on front side of a package to be considered as 
marked in a conspicuous place. These domestic producers argue further 
that Customs standards for the size and prominence of such markings 
are not in conformity with 19 U.S.C. 1304. 

The petition and other supporting materials include numerous sam- 
ples of current frozen produce packages which are alleged to be defective 
for the various reasons stated above, and for others. The presently 
claimed defects in the permitted marking for these articles closely mir- 
ror the findings of the Court of International Trade: current marking is 
found “buried in a sea of cooking instructions” on the back panel in a 
manner that cannot be noticed; as displayed for retail sale, only the 
front side of the package is visible, and it is not likely or practical for the 
consumer to turn it over to look for country of origin marking; imported 
produce is sold in the same type of packaging used previously for domes- 
tic products; and various products are marked illegibly, confusingly, or 
misleadingly. 

Customs published a notice in the Federal Register on September 9, 
1993 (58 FR 47413), advising the public of the petitioners’ contentions 
and providing opportunity for public comments on the issues raised in 
the petition. 


DISCUSSION OF COMMENTS AND ISSUES 


Twenty-three comments were submitted. The commenters include a 
number of trade organizations, companies in the business of manufac- 
turing, processing, and distributing produce; an organization repre- 
senting a group of domestic farmers; an import/export organization; a 
sales and marketing company; two members of the U.S. House of Repre- 
sentatives; the Canadian government; a Canadian trade organization; 
private U.S. citizens; members and officials of the International Broth- 
erhood of Teamsters; the California Department of Justice; District At- 
torneys in California; and the petitioners. 

Approximately half of the public comments expressed support of the 
Norcal petition to require the country of origin marking of imported fro- 
zen produce to appear on the front panel of the packaging. 

These commenters presented extensive data and argument concern- 
ing the nature of frozen produce and the manner of its storage and pres- 
entation for sale, contending mainly that the inherent coldness of 
frozen produce makes the packaging more cumbersome to handle than 
other food products. These commenters believe accordingly that the ul- 
timate purchaser is likely to examine the produce in haste, and is not 
likely to see country of origin marking which appears on the back or side 
of the packaging. 

Some respondents also expressed concern that frozen produce pack- 
aging tends to accumulate frost while being stored in refrigerators, such 
that the country of origin marking often becomes obscured in a way that 
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is unique to frozen produce. In view of these factors, it is argued, country 
of origin marking which does not appear on the front of these frozen pro- 
duce packages cannot be considered in a conspicuous place, and cannot 
meet the standard stated at 19 CFR 134.41(b) that marking must be eas- 
ily found and read without strain. 

Commenters opposed to the petition tend to dismiss these conten- 
tions as unfounded. They see no reason to establish a different marking 
location for frozen produce packages as opposed to other imported arti- 
cles. They see coldness as no fundamental obstacle to handling a frozen 
produce package and turning it over to find country of origin marking. 
They assert that even the information appearing on the front panel 
probably cannot be read without picking up the package. 

Customs believes it is appropriate to consider the nature of an im- 
ported article, and in particular, the manner of its presentation to ulti- 
mate purchasers in the U.S., in determining the acceptable location for 
country of origin marking. In this instance the coldness of the article, 
and its manner of presentation, are factors to be given some weight. The 
opponents of the petition have not shown any established consumer ex- 
pectation of marking which appears exclusively or customarily on the 
back or side panels, and we find credible the petitioners claims of a re- 
duced likelihood that ultimate purchasers will examine the back or side 
panels of packaged frozen produce to find marking. Moreover, the spe- 
cific findings of the Court of International Trade on these points will be 
given appropriate deference by the Customs Service. 

The petitioners, as well as several subsequent commenters, submit- 
ted for consideration numerous samples of frozen produce packaging as 
evidence of common marking practices which were said to be short of the 
statutory standards for permanence, legibility, and conspicuousness. 
All the markings shown on the sample packages appear on the back 
panel. 

One major category of sample packages consisted of rectangular pack- 
ages on which all the printed information, except the country of origin 
marking, is pre-printed. The latter instead is evidently stamped after 
the package is filled with frozen produce. The quality of this marking 
tends to be poor, and for the most part does not satisfy existing stan- 
dards for permanence and legibility. The location is quite inconsistent 
between various packages in the same batch. Sometimes the lettering is 
stamped over pre-printed information; sometimes it is sideways or 
crooked; and sometimes it is smudged. These stamped-on markings are 
insufficient under all three of the principal criteria of 19 U.S.C. 
1304-legibility, permanence, and conspicuous placement. 

Commenters opposed to the petition believe that these defects should 
be remedied by enforcement under the regulations of current standards 
governing legibility, permanence, and conspicuous placement, and 
that there is no compelling evidence that the current regulations are 
inadequate. 
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While some of the packages with stamped-on markings are in compli- 
ance with the requirements of section 304, this seems to have occurred 
by happenstance and not by consistently following any pattern of mark- 
ing. Customs believes that the petitioners and other respondents have 
identified a marking practice for which one obvious remedy is a require- 
ment for a single location for marking these products. A marking which 
is not consistently placed, on an article which may be bought repeatedly 
by the same ultimate purchaser, tends to be a marking which is not eas- 
ily found. This problem is compounded, in the case of frozen produce, by 
the fact that supplies may change on short notice between domestic and 
foreign and among foreign sources. The petitioners and other commen- 
ters have made a credible showing that present marking practices for 
these products tend to minimize disclosure of country of origin. 

Other sample packages submitted by the petitioners and other com- 
menters, while marked permanently and legibly under current stan- 
dards (on the back panel), showed geographic markings or names which 
could create confusion or be misleading as to the country of origin of 
the frozen produce. Some such names or markings were part of the dis- 
tributors’ trade marks, while others used generic names for vegetable 
products in potentially confusing ways. The petitioners and other com- 
menters argue that the remedy for these potentially confusing or mis- 
leading markings is country of origin marking which appears uniformly 
on the front panel of the package. They believe the ultimate purchaser is 
less likely to inspect frozen produce on its back panel to ascertain its 
country of origin when the front panel of the packaging indicates in 
print a reference toa locale in a country other than the country of origin. 

Commenters opposed to the petition do not believe that ultimate pur- 
chasers are deceived by such references. One opponent indicated that 
while in some cases marking on the front panel of the package may be 
needed, it is not generally necessary if the current regulations were en- 
forced in all cases. 

One of the sample packages already has been the subject of corrective 
action and a ruling by Customs. See HQ 735085 (June 4, 1993) (Mixed 
frozen vegetables sold as “American Mixtures” required to have country 
of origin marking on front of package to be considered conspicuously 
marked; Customs indicated at that time, however, that marking on the 
back could be permissible in the absence of potentially confusing words 
or marks). 

Customs is of the view that while it could continue, on a case-by-case 
basis, to correct the types of marking problems identified by the peti- 
tioners, and will do so as necessary, a more comprehensive solution is 
needed to assure proper marking of frozen produce articles. More re- 
stricted remedies might include specifying, in rulings and other deci- 
sions, all the circumstances in which the requirements of 19 CFR 134.46 
are to apply. That provision of the Customs Regulations requires the 
name of an article’s country of origin to appear “in close proximity” and 
in lettering of comparable size to any reference to a place other than the 
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country of origin which appears on an imported article. Customs is elect- 
ing, however, to adopt instead a blanket requirement that marking ap- 
pear on the front of the frozen produce package in the lettering and 
placement specified below. This will afford a definitive solution to a 
problem which the petitioners have shown to be extensive. 

Much of the imported frozen produce sold in the U.S. is packaged after 
importation. As such, the marking of the packages is not subject to 
physical supervision by Customs, but is performed under importers’ 
certifications for the marking of repacked articles tendered in accor- 
dance with 19 CFR 134.25. The administrative burden of enforcing the 
marking of such repacked articles case by case is an additional reason for 
setting out instead uniform specifications for the marking of frozen pro- 
duce. Such specifications will reduce ambiguity and interpretive ques- 
tions, thus facilitating broad-based compliance by importers, packagers 
and distributors. 

Finally, the petitioners and other commenters claim that country of 
origin markings which appear on the back sides of packages are ob- 
scured, or as they put it, “buried”, by their placement among numerous 
items of printed information. Some of this information is nutritional 
statements, some is recipe material, and some is general distribution 
information. 

The commenters in favor of retaining Customs’ current standards of 
conspicuousness, i.e., that the back or side panels of frozen produce 
packages are conspicuous places for marking, do not believe that frozen 
produce presents any unique circumstances which would necessitate 
implementing a separate standard of marking. In support of their posi- 
tion against changing the current standard, they point out that the back 
panel of a produce package is considered conspicuous for listing nutri- 
tional information under food labeling regulations administered by the 
Food and Drug Administration. They maintain that the ultimate pur- 
chaser interested in knowing the country of origin will look at the back 
panel for the country of origin marking as well. To date, this also has 
been the basis for the Customs position that marking the country of ori- 
gin on the back of the package is acceptable. See HRL 731830 (Novem- 
ber 21, 1988). 

The petitioners and their supporters point to the same lack of consis- 
tency in the placement of marking noted by the CIT. They argue that 
Customs was mistaken in supposing that because FDA regulations for 
nutritional information allowed it to be placed on the back panel, coun- 
try of origin marking on the back panel was also conspicuous; nutri- 
tional information was not required food labeling information at the 
time of the Customs ruling in 1988. A number of commenters endorse 
the court’s finding that if the food labeling requirements of the Food and 
Drug Administration are to serve as guidance, the requirements to be 
consulted are those for the declaration of a food article’s net quantity of 
contents. For this information, bold lettering in specified type sizes, ap- 
pearing on the front panel, is the standard. The adoption of this FDA 
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standard for country of origin marking would be facilitated by the fa- 
miliarity of packaging designers with FDA printing requirements. 

One commenter states that in recent years there has been a prolifera- 
tion of statements appearing on the back panels of frozen produce, such 
that back panels no longer are conspicuous places for the location of 
country of origin marking. One commenter submitted a survey of Cali- 
fornia consumers in which 60 percent of those asked could not find the 
country of origin marking on the “American Mixtures” packaging 
within two minutes. Another commenter argued that permitting coun- 
try of origin marking to appear near nutritional information on the back 
side of the package allows it to appear in one of the least conspicuous 
places on the package. 

Customs agrees with the petitioners and with the court that marking 
of frozen produce on the front panel is needed to place the marking in 
the conspicuous place required under 19 U.S.C. 1304. While marking on 
the front side is obviously conspicuous, the nature of the back panels of 
these packages is such that country of origin marking appearing there 
cannot be reliably found easily and read without strain by the ultimate 
purchaser. 19 CFR 134.41(b). The likelihood that the marking will be 
“buried” has been suffiently demonstrated by the petitioners and other 
commenters to make this requirement necessary to give effect to the in- 
tent of the drafters of 19 U.S.C. 1304. 

Further, taking account of the the court’s admonition against analo- 
gizing without due care to regulations of another agency, Customs 
agrees with the petitioners and others that standards and specifications 
based upon the Food Labeling Regulations of the Food and Drug Ad- 
ministration are useful models. Here, the statutory standard of promi- 
nence and conspicuousness for food labeling, embodied in 21 U.S.C. 
343(f), is sufficiently similar to the Tariff Act requirement of con- 
spicuousness as to make these specifications serviceable for Tariff Act 
purposes. We are adopting specifications for the marking of frozen pro- 
duce articles, as set forth below, closely modeled upon the Food Labeling 
requirements for the declaration of net quantity of contents. 


Customs DECISION ON THE PETITION 


Customs has determined, after review of all the comments and upon 
consideration of the legal and policy factors, that the arguments pre- 
sented in the petition have merit. The correct administration of the 
country of origin marking statute and regulations with respect to frozen 
produce requires a reversal of the previous Customs position. Customs 
has given full weight and consideration to the views and findings of the 
Court of International Trade in Norcal I. We find that the nature of fro- 
zen produce and its typical retail presentation makes marking on the 
back panel insufficient; that there are numerous examples of insuffi- 
cient and potentially misleading marking practices based on marking 
the back side; that marking appearing on the back panels of frozen pro- 
duce packages is not easily found and read without strain; and that con- 
sequently, a uniform standard of conspicuousness is needed for these 
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products to assure proper marking under 19 U.S.C. 1304. The standards 
for the declaration of net quantity of contents under the Food Labeling 
regulations are, again, useful models for marking which is conspicuous. 
standards for country of origin marking on packaged frozen produce. 

Customs is for these reasons exercising its authority under 19 U.S.C. 
1304(a)(1) to prescribe “* * * any reasonable method of marking * * * 
and a conspicuous place on the article (or container) where the marking 
shall appear.” The effect of such a determination, as effected under sec- 
tion 134.42, Customs Regulations (19 CFR 134.42), is to remove any op- 
tion on the part of an importer or other person to select from marking 
locations and methods which satisfy the general criteria of section 304 of 
the Tariff Act; a limited number of locations or methods will be accept- 
able for the marking of frozen produce. 


IMPLEMENTATION OF FRONT PANEL MARKING 


Customs recognizes that manufacturers, distributors, and packers of 
imported frozen produce will need to consider revisions in their current 
packaging which may be needed to comply with this decision. Recogniz- 
ing the potential burdens, Customs has determined that the usual 
30-day period for implementing a correction in valuation, classification, 
or rate of duty set forth at 19 CFR 175.22(a) is not sufficient. The legally 
effective date of this change in practice or position is on or after the 30th 
day after the date of this decision. However, to minimize the burden of 
this new requirement upon affected persons, the date for compliance 
with this decision will be May 8, 1994. This date coincides with the date 
established by the U.S. Food and Drug Administration for compliance 
with its new labeling requirements under the Nutrition Labeling and 
Education Act of 1990, Pub. L. 101-535. See 58 FR 2065 et seq. (January 
6, 1993) for the regulatory requirements for food labeling which will 
take effect on that date. 

Inasmuch as companies already are engaged in extensive revisions of 
labeling on food packaging, any burdens caused by this decision should 
be incremental. Food manufacturers and packagers, including foreign 
concerns already importing into the U.S., are intimately familiar with 
the Food Labeling Regulations administered by the Food and Drug Ad- 
ministration. It will be less burdensome for them to comply with re- 
quirements modeled after existing standards affecting the frozen 
produce industry than to meet separate, uncoordinated standards for 
country of origin marking. 

In general, and for all practical purposes, the front side of frozen pro- 
duce packaging corresponds with the area of a package designated as the 
“principal display panel” under section 101.1 of the Federal Food Label- 
ing Regulations (21 CFR Part 101.1). The principal display panel is de- 
fined as the part of a label that is most likely to be displayed, presented, 
shown, or examined under customary conditions of display for retail 
sale. id. For purposes of country of origin marking under 19 U.S.C. 1304 
and Part 134, Customs Regulations, the front side of a frozen produce 
package shall be the principal display panel as defined above. 
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The Food Labeling Regulations provide further that all information 
appearing on the principal display panel shall appear prominently and 
conspicuously, and in no case may the letters or numbers be less than 
one-sixteenth inch in height. See 21 CFR 101.2(c). Under the Food, 
Drug, and Cosmetic Act, information that is required to appear on the 
food label must appear with adequate prominence and conspicuousness 
to assure that it will be read and understood by consumers. 21 U.S.C. 
343(f). The presentation of the required information may lack the requi- 
site conspicuousness and prominence if the label fails to provide suffi- 
cient label space; there is interference from non-required words, 
statements, designs or devices; or if the information is rendered in small 
or illegible type, with insufficient background contrast, or with crowd- 
ing. These considerations, enumerated at 21 CFR 101.15, closely 
parallel the factors usually considered by Customs in defining con- 
spicuousness and legibility for purposes of 19 U.S.C. 1304. 

To further insure the conspicuousness and legibility of the indication 
of country of origin, and in recognition of the expertise of the Food and 
Drug Administration with respect to food labeling, we are modeling 
Customs requirements on certain of the specifications set forth under 
section 101.105 of the Food Labeling Regulations which apply to the re- 
quired declaration of net quantity of contents as the specification for the 
indication of origin. Like our new requirement for marking on the front 
of the package, the declaration of net quantity of contents is required to 
appear on the principal display panel. In its new labeling regulations the 
Food and Drug Administration itself relied upon the net quantity of con- 
tent provisions in setting new type size requirements. 


PARTICULAR SPECIFICATIONS 


The following specifications, modeled after 21 CFR 101.105, are 
needed for the enforcement of uniform standards of conspicuousness 
and legibility, and are to be followed in marking packages of frozen pro- 
duce under 19 U.S.C. 1304. 

1. The indication of origin shall appear as a distinct item on the princi- 
pal display panel, separated by a space at least equal to the height of the 
lettering used in the indication. It is not required that the indication ot 
origin appear within the bottom 30 percent of the area of the panel, but 
the lettering must be in lines generally parallel to the base on which the 
package rests as it is designed to be displayed. (Reference: 21 CFR 
101.105(f)). 

2. The indication shall appear in conspicuous and easily legible bold- 
face upper case Roman or san serif print or type which shall be in dis- 
tinct contrast (by typography, layout, or color) to its background. 
Condensed or compressed typefaces or arrangements shall not be used. 
(Reference: 21 CFR 101.105(h)). 

3. The ratio of height to width of a letter shall not exceed a differential 
of 3 units to 1 unit (no more than three times as high as it is wide). (Ref- 
erence: 21 CFR 101.105(h)(1)). 
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4. The indication shall be in letters and numerals in a type size estab- 
lished in relationship to the area of the principal display panel of the 
package and shall be uniform for all packages of substantially the same 
size by complying with the following type specifications: 

(a) Not less than one-sixteenth inch in height on packages the princi- 
pal display panel of which has an area of 5 square inches or less. 

(b) Not less than one-eighth inch in height on packages the principal 
display panel of which has an area of more than 5 but not more than 25 
square inches. 

(c) Not less than three-sixteenths inch in height on packages the prin- 
cipal display panel of which has an area of more than 25 but not more 
than 100 square inches. 

(d) Not less than one-fourth inch in height on packages the principal 
display panel of which has an area of more than 100 square inches, ex- 
cept not less than 1/2 inch in height if the area is more than 400 square 
inches. (Reference: 21 CFR 101.105(i)). 

Country of origin marking meeting the foregoing minimum specifica- 
tions will be required to appear beginning on May 8, 1994, on all pack- 
ages of frozen produce which are subject to the requirements of 19 
U.S.C. 1304 and Part 134, Customs Regulations. Equally, this marking 
will be required for all such articles imported into the U.S. which are 
subject to the certification and post-importation packaging and mark- 
ing requirements of 19 CFR 134.25 and 19 CFR 134.26. 


COMPLIANCE ADVISORY 


Affected persons are reminded of Customs position that the mere 
combining or mixing of frozen produce prior to retail packaging does not 
relieve any person of the obligation to mark the packaged article in ac- 
cordance with Customs requirements. Thus, if foreign origin produce is 
mixed with domestic produce, the package is subject to marking in ac- 
cordance with this decision. Packages containing produce from a variety 
of sources are required to be marked to indicate all the foreign countries 
of origin of the produce they contain. See HQ 735085 (June 4, 
1993)(Green Giant “American Mixtures” decision). Any interested per- 
son who believes that a particular form of processing excepts an article 
from marking may seek confirmation from Customs by applying for a 
ruling in accordance with 19 CFR Part 177. 


Previous DECISIONS AFFECTED 


HRL 731830 (November 21, 1988), is revoked. HQ 735085 (June 4, 
1993), and a related determination, HRL 735222 (June 28, 1993), are 
modified such that the rendering of the required marking shall be in ac- 
cordance with this decision. T.D. 91-48 (May 28, 1991), is modified. 
Conspicuous marking within the meaning of T.D. 91-48 shall be be lim- 
ited to marking which complies with the specifications set forth in this 
decision. 
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AUTHORITY 


This notice is published in accordance with section 175.22(a), Cus- 
toms Regulations (19 CFR 175.22(a)). 


DRAFTING INFORMATION 
The principal drafter of this document was Robert Cascardo, Value 
and Marking Branch, U.S. Customs Service. Personnel from other Cus- 
toms offices participated in its development. 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: December 17, 1993. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, December 29, 1993 (58 FR 68743) ] 


(T.D. 94-6) 


SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved October 
5, 1993, to November 19, 1993, inclusive, pursuant to Subpart C, Part 
191, Customs Regulations; and approvals under Treasury Decision 
84-49. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these areticles, the factories where the work 
will be accomplished, the date the proposal was signed, the basis for de- 
termining payment, the Regional Commissioner to whom the contract 
was forwarded or approved by, and the date on which it was approved. 


Dated: December 238, 1993. 
WILLIAM G. Rosorr, 
(for John Durant, Director, 
Commercial Rulings Division.) 


a 


(A) Company: Allied-Signal, Inc. 

Articles: Polyethylene 

Merchandise: Ethylene 

Factory: Orange, TX 

Proposal signed: March 31, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Houston, November 12, 1993 





80 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 2, JANUARY 12, 1994 


(B) Company: American Cyanamid Co. 

Articles: A-1846 solution (anti-oxidant) 

Merchandise: 6-T Butyl 2,4-Xylenol 

Factories: Stamford, CT; Willow Island, WV 

Proposal signed: September 10, 1993 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, October 20, 1993 

Revokes: T.D. 92—39-—A to cover additional factory location 


(C) Company: American Cyanamid Co. 

Articles: Cyasorb UV 3346 particles 

Merchandise: Bis Piperidine (BPIP) a/k/a 1,6 hexanediamine, 
N,N-bis 2,2,6,6-tetramethyl-4-piperidiny] 

Factory: Willow Island, WV 

Proposal signed: September 10, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, November 5, 1993 


(D) Company: BASF Corp. 

Articles: Quinmerac 

Merchandise: Amino chlorotoluene (ACT) 
Factory: State College, PA (agent) 
Proposal signed: September 13, 1993 


Basis of claim: Used in 
Contract forwarded to RC of Customs: New York, October 29, 1993 


(E) Company: BASF Corp. 

Articles: Jounce bumpers 

Merchandise: RC Retarder DD 1092; RC Additive SM; Desmorapid PP; 
Desmodur 15; Vulkollan 2000M; Staboxol I 

Factory: Wyandotte, MI 

Proposal signed: September 2, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, November 5, 1993 


(F) Company: Berk-Tek, Inc. 

Articles: Fiber optic cables 

Merchandise: Optical fibers 

Factory: Fuquay-Varina, NC 

Proposal signed: August 17, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Miami, October 7, 1993 
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(G) Company: Bob-Kat Leather Co., Inc. 

Articles: Cowhide suede leather 

Merchandise: Wet blue chrome cowhide split leather 

Factories: Peabody, MA (2) 

Proposal signed: April 13, 1993 

Basis of claim: Used in, less valuable waste 

Contract forwarded to RC of Customs: Boston, October 13, 1993 


(H) Company: Briggs & Stratton Corp. 

Articles: Internal combustion engines, gasoline and kerosene; electric 
starter and lawn mower motors; lock and key assemblies 

Merchandise: Zinc, slab and ingot; zinc alloys, slab and ingot; aluminum 
alloys, molten and ingot; silicon metal; component parts 

Factories: Wauwatosa (2), West Allis (2), Glendale, Menomonee Falls, 
WI; Perry, GA 

Proposal signed: June 25, 1993 

Basis of claim: Appearing in, per abstracts (as zinc, zinc and aluminum 
alloys, and silicon); per schedules (as to component parts) 

Contract forwarded to RC of Customs: Houston, November 19, 1993 

Revokes: T.D. 89-29-E 


(I) Company: Bristol-Myers Squibb Co. 
Articles: Potassium Penicillin V; 6-Aminopenicillanic Acid (6-APA); 
7-Aminocephalosporanic Acid (7-ACA); Kanamycin Sulfate; 


Amikacin 
Merchandise: Corn syrup 
Factory: East Syracuse, NY 
Proposal signed: September 17, 1993 
Basis of claim: Used in 
Contract forwarded to RC of Customs: New York, November 18, 1993 


(J) Company: Buffalo China, Inc. 

Articles: Finished dinnerware 

Merchandise: Smooth vitrified hollowware and ovalware bisque 

Factory: Buffalo, NY 

Proposal signed: May 12, 1992 

Basis of claim: Appearing in 

Contract forwarded to RCS of Customs: Long Beach (San Francisco 
Liquidation Unit), New York & Boston, October 26, 1993 
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(K) Company: The Coca-Cola Co. 

Articles: Citrus juice concentrates; concentrated -ades & drinks; single- 
strength, unfrozen fruit drinks; lemon crystals; bases for orange 
and other fruit juices and fruit drinks 

Merchandise: Refined sugar; orange juice concentrate in bulk; grape 
fruit juice concentrate in bulk; lemon juice concentrate in bulk; 
tangerine juice concentrate in bulk; lime juice concentrate in bulk; 
grape juice concentrate in bulk; single-strength orange juice in 
bulk; natural orange essence 

Factories: Auburndale, Dunedin, Forest City, Leesburg & Plymouth, 
FL; Anaheim, CA; Paw Paw, MI; Hightstown, NJ; Geneva, OH; and 
at its agents operating under T.D. 55027 (2) and/or T.D. 55207 (1) 

Proposal signed: August 5, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), November 15, 1993 

Revokes: T.D. 81-78-F 


(L) Company: Constar Plastics Inc. 

Articles: Plastic bottle preforms 

Merchandise: PET resin thermoplastic polyester 

Factories: Jackson, MS; City of Industry, CA; Phoenix, AZ; Malden, SC 
Proposal signed: February 3, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Houston, October 12, 1993 


(M) Company: Eagle Systems Corp. 

Articles: Guardex 5B; Eagle 675; Eagle F/R P44 

Merchandise: Decabromodipheny] oxide; pentabromodipheny] oxide 
Factory: Calhoun, GA 

Proposal signed: October 28, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New Orleans, November 4 , 1993 


(N) Company: Georgia-Pacific Corp. 

Articles: Plywood; particleboard; medium density fiberboard (MDF) 

Merchandise: Phenol/formaldehyde resin; urea/formaldehyde resin 

Factories: As listed in proposal : 

Proposal signed: June 9, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), New Orleans & New York, October 29, 1993 

Revokes: T.D. 92-39-K 
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(O) Company: Georgia-Pacific Resins, Inc. 

Articles: Phenol/formaldehyde resins; urea/formaldehyde resins 

Merchandise: Phenol; methanol 

Factories: As listed in proposal 

Proposal signed: October 28, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), New Orleans & New York, October 29, 1993 

Revokes: T.D. 92—29-I 


(P) Company: Hoffmann-La Roche Inc. 

Articles: Lasalocid sodium 

Merchandise: Methy] oleate a/k/a methyl ester of oleic acid 
Factory: Nutley, NJ 

Proposal signed: September 23, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, October 29, 1993 


(Q) Company: Hoffmann-La Roche Inc. 
Articles: L-Thiophanium bromide 
Merchandise: D-Lactone 

Factory: Nutley, NJ 

Proposal signed: September 29, 1993 


Basis of claim: Appearing in 
Contract forwarded to RC of Customs: New York, November 16, 1993 


(R) Company: ICI Americas Inc. 

Articles: Rubiflex 84B, 85B, 18B, 3015B, 111B & 3066B; Acoustiflex 
105B, 106B, 108B & 3075B; ES-699M; FFS-3125 & 3101 

Merchandise: Daltocel F2805 or F3601 a/k/a High POE Triol; Arcton 11 
a/k/a trichlorofluoromethane; Daltorez 1320, 1620 or 1720; 
PBA-7517; PBA-5159; Daltocel F-3507 a/k/a High POE Triol; 
Daltocel 3001 a/k/a High POE Triol 

Factories: New Castle, DE; West Deptford, NJ 

Proposal signed: September 2, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Boston, October 28, 1993 

Revokes: T.D. 89-61-S 
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(S) Company: ISP Chemicals Inc. 

Articles: _ Allantoin, Germall®115 Germall®II, Germaben®II, 
Gemaber® II-E, Integra®22 

Merchandise: Glyoxylic acid solution 50% 

Factory: Chatham, NJ 

Proposal signed: August 4, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, November 12, 1993 


(T) Company: MacFarms of Hawaii, Inc. 

Articles: Roasted and salted macadamia nuts; roasted unsalted macada- 

mia nuts; chocolate coated macadamia nuts 

Merchandise: Raw macadamia nuts 

Factory: Captain Cook, HI and at its agents operating under T.D. 
55207 (1) and/or T.D. 55027 (2) 

Proposal signed: August 25, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), October 26, 1993 


(U) Company: Merck & Co., Inc. 

Articles: Imipenem/Cilastatin blend (bulk powder); Imipenem/ 
Cilastatin blend (dosage form) a/k/a PRIMAXIN and TIENAM 

Merchandise: 1,1’-Carbonyldiimidazole; Magnesium-p-Nitrobenzyl 
Malonate Dihydrate; Pentanedioic Acid Derivative-ADC-6; 
Benzothiazyl Disulfide; Diisopropylethylamine; N,N-Dibenzy]l- 
ethylenbediamine Diacetate; L-Cysteine Hydrochloride Mono- 
hydrate; D-Carboxamide; 1-Bromo-5-Chloropentane; Sodium 
Bicarbonate Sterile 

Factories: Danville, PA; Elkton, VA; Rahway, NJ 

Proposal signed: July 26, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, November 1, 1993 


(V) Company: Michigan Birch Door Manufacturers, Inc. 

Articles: Wooden doors 

Merchandise: Lauan plywood; oak and birch doorskins; hardboard 
doorskins 

Factories: Mt. Clemens, MI; Ludlow, VT 

Proposal signed: February 19, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, November 10, 1993 
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(W) Company: R.J. Reynolds Tobacco Co. 

Articles: Cigarettes; cigarette tipping paper 

Merchandise: Cigarette paper; polypropylene wrap; cigarette plug 
wrap; charcoal acetate filter rods; tipping paper; tear tape 

Factory: Yabucoa, PR 

Proposal signed: February 2, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Miami, October 5, 1993 


(X) Company: R.J. Reynolds Tobacco Co. 

Articles: Cigarettes; cigarette tipping paper 

Merchandise: Tipping paper; tear tape 

Factories: Winston-Salem & Forsyth County, NC 

Proposal signed: September 16, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Miami, October 15, 1993 


(Y) Company: TRW Vehicle Safety Systems Inc. (VSSI) 

Articles: Automotive air bag assemblies; gas generant canisters; 
finished propellant 

Merchandise: Sodium azide 

Factories: Washington & Romeo, MI; Cookeville, TN; Mesa & Queen 
Creek, AZ 


Proposal signed: May 13, 1993 
Basis of claim: Used in 
Contract forwarded to RC of Customs: New York, October 26, 1993 


(Z) Company: Warren Corp. 

Articles: Yarns and woven fabric of wool, camel hair & cashmere 

Merchandise: Cashmere, camel hair; wool 

Factory: Stafford Springs, CT 

Proposal signed: October 6, 1993 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: New York, November 10, 1993 


A ET 


APPROVALS UNDER T.D. 84—49 


(1) Company: Caribbean Petroleum Corp. 

Articles: Petroleum products and petrochemicals 

Merchandise: Crude petroleum and petroleum derivatives 

Factory: Bayamon, PR 

Proposal signed: September 21, 1993 

Basis of claim: As provided in T.D. 84-49 

Contract forwarded to RC of Customs: Houston, November 12, 1993 
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(2) Company: MAPCO Petroleum Inc. 

Articles: Various petroleum products 

Merchandise: Crude petroleum and petroleum derivatives 

Factory: Memphis, TN; North Pole, AK 

Proposal signed: June 17, 1993 

Basis of claim: As provided in T.D. 84-49 

Contract forwarded to RC of Customs: Houston, November 12, 1993 


(3) Company: Marathon Oil Co. 

Articles: Petroleum products 

Merchandise: Crude petroleum and petroleum derivatives 

Factories: Detroit, MI; Garyville, LA; Robinson, IL; Texas City, TX; 
Indianapolis, IN 

Proposal signed: September 21, 1993 

Basis of claim: As provided in T.D. 84-49 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Houston, November 3, 1993 

Revokes: T.D. 84-1-1 to cover successorship of Marathon Petroleum 
Company and additional factory 


* * * * * * * 


NRC Corporation, operating under T.D. 77-293-P has changed its 
name to H.C. Starck Incorporated 





U.S. Customs Service 


General Notices 


19 CFR Part 175 


RECEIPT OF DOMESTIC INTERESTED PARTY PETITION 
CONCERNING THE CLASSIFICATION OF FLAT GOODS 
WITH OUTER SURFACE OF REINFORCED OR LAMINATED 
PLASTICS 


AGENCY: U.S. Customs Service, Department of the Treasury 


ACTION: Notice of receipt of domestic interested party petition; solici- 
tation of comments. 


SUMMARY: Customs has received a petition submitted on behalf of a 
domestic interested party concerning the tariff classification of flat 
goods with outer surface of reinforced or laminated plastics. 

Under our prior tariff schedule, the Tariff Schedules of the United 
States (TSUS), reinforced and laminated plastics were defined so as to 
include only rigid plastics. However, Customs has held in certain rulings 
that the tariff provision for reinforced or laminated plastics in the Har- 
monized Tariff Schedule of the United States (HTSUS) includes articles 
with outer surface of plastic sheeting backed or combined with textile 
materials. 

Because this interpretation has the effect of enlarging the scope of the 
provision for reinforced or laminated plastics to encompass non-rigid 
plastics, certain flat goods formerly dutiable at 20 percent ad valorem 
under the TSUS now enter the U.S. under the provision for reinforced 
or laminated plastics of the HTSUS, which is dutiable at a rate of 12.1 
cents per kilogram + 4.6 percent ad valorem. The petitioner challenges 
Customs interpretation of reinforced or laminated plastics under the 
HTSUS. This document invites comments regarding the correctness of 
Customs interpretation and its resulting classification of the flat goods 
with outer surface of reinforced or laminated plastics. 


DATE: Comments must be received on or before February 28, 1994. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
the U.S. Customs Service, Office of Regulations and Rulings, Regula- 
tions Branch, Franklin Court, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229. Comments may be viewed at the Office of 
Regulations and Rulings, Franklin Court, 1099 14th Street, N.W., Suite 
4000, Washington, D.C. 
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FOR FURTHER INFORMATION CONTACT: Carlos Halasz, Com- 
mercial Rulings Division, U.S. Customs Service, (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 516, Tariff Act of 1930, as amended (19 U.S.C. 
1516), a petition has been filed by a domestic interested party concern- 
ing the classification of flat goods with outer surface of reinforced or 
laminated plastics in subheading 4202.32.1000, HTSUS. 

Flat goods is a term used to describe small containers designed to be 
carried on the person, such as wallets, billfolds, coin purses and specta- 
cle cases. These articles may be composed of reinforced or laminated 
plastics. Schedule 7, Part 12, Subpart A, Headnote 2, TSUS, provided 
that flat goods of reinforced or laminated plastics were limited to articles 
composed of rigid plastic materials. 

Under the TSUS, item 706.42 provided for flat goods of reinforced or 
laminated plastics, dutiable at 5.5 cents/pound + 4.6 percent ad 
valorem. The analog to this provision under the HTSUS is subheading 
4202.32.1000, which provides for containers of a kind normally carried 
in the pocket or in the handbag: with outer surface of plastic sheeting: of 
reinforced or laminated plastics. Subheading 4202.32.1000 is subject to 
a Column 1 rate of duty of 12.1 cents/kilogram + 4.6 percent ad valorem. 

After the HTSUS became effective, Customs initially concluded that 
the definition of “reinforced or laminated plastics” contained in the 
TSUS continued to be applicable under the HTSUS. See Headquarters 
Ruling Letter (HRL) 083261, dated September 14, 1989; HRL 084020, 
dated June 7, 1989; HRL 083415, dated May 18, 1989. In these decisions, 
Customs recognized that the term was not defined in the HTSUS. How- 
ever, Customs determined that the definition of this phrase as set forth 
in the TSUS represented its common and commercial meaning. Hence, 
only rigid plastics were classifiable in subheading 4202.32.1000. 

However, in HRL 950048, dated March 2, 1992, Customs revisited 
this issue. In that ruling, Customs observed that the classification of a 
container under heading 4202, HTSUS, is made with reference to its 
outer surface. The merchandise which is the subject of this notice are 
flat goods with outer surface of plastic sheeting. 

Articles classified as plastics are subject to Chapter 39, HTSUS. Head- 
ing 3921, HTSUS, when read in conjunction with heading 3920, encom- 
passes plastic sheets reinforced, laminated, or similarly combined with 
other materials. The terms “reinforced” and “laminated” plastic sheet- 
ing under these headings describe plastics which are combined or 
backed with other materials. See also Section XI, note 1(h); Chapter 56, 
note 3; Chapter 59, note 2. Plastics which are combined or backed with 
other materials are not restricted to rigid plastics. 

As reinforced or laminated plastic sheeting of heading 3921 is not re- 
stricted to rigid plastics, Customs concluded that flat goods of reinforced 
or laminated plastics cannot be limited to rigid plastics. Accordingly, 
Customs found that the definition of “reinforced or laminated plastics” 
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found in the TSUS was not applicable under the HTSUS. This determi- 
nation has been affirmed and further explained in subsequent Head- 
quarters rulings. See HRL 953130, dated January 6, 1993; HRL 953128, 
dated January 6, 1993; HRL 951905, dated January 6, 1993; HRL 
950983, dated June 15, 1992; HRL 950567, dated March 2, 1992. 

Petitioner contends that the term “reinforced or laminated plastics” 
has acommon and commercial meaning distinct from the reinforced or 
laminated plastic sheeting described in heading 3921. As the phrase “re- 
inforced and laminated plastics” is not specifically defined in the 
HTSUS, petitioner states that it must be carried over to the HTSUS. 
Therefore, the subheading for flat goods with outer surface of plastic 
sheeting, of reinforced or laminated plastics, is limited to articles which 
have an outer surface of rigid plastics. Consequently, flat goods with 
outer surface of non-rigid plastics are properly classified under sub- 
heading 4202.32.2000, HTSUS. In support of this proposition, peti- 
tioner cites the Omnibus Trade and Competitiveness Act of 1988, Pub. L. 
No. 100-418, which states that the conversion from the TSUS to the 
HTSUS was intended to be essentially revenue-neutral. 


COMMENTS 
Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs in- 
vites written comments from interested parties on this issue. The peti- 
tion of the domestic interested party, as well as all comments received in 


response to this notice, will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), section 1.4, 
Treasury Department Regulations (31 CFR 1.4), and section 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), on regular business days be- 
tween the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 
U.S. Customs Service, Office of Regulations and Rulings, Franklin 
Court, 1099 14th Street, N.W., suite 4000, Washington, D.C. 


AUTHORITY 


This notice is published in accordance with section 175.21(a), Cus- 
toms Regulations (19 CFR 175.21 (a)). 
GEoRGE J. WEISE, 
Commissioner of Customs. 


Approved: December 6, 1993. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Publiz:ied in the Federal Register, December 30, 1993 (58 FR 69301)] 





90 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 2, JANUARY 12, 1994 


ANNUAL USER FEE FOR CUSTOMS BROKERS PERMIT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of due date of broker’s user fee. 


SUMMARY: This document advises Customs brokers that for 1994 the 
annual user fee of $125 that is assessed for each permit held by an indi- 
vidual, partnership, association, or corporate broker is due by March 1, 
1994. This announcement is being published to comply with the Tax Re- 
form Act of 1986. 


DATE: Due date for fee: March 1, 1994. 


FOR FURTHER INFORMATION CONTACT: Bruce Friedman, Chief, 
Drawback and Broker Licensing Branch: (202) 927-0916. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 13031 of the Consolidated Omnibus Budget Reconciliation 
Act of 1985 (Pub. L. 99-272) established that an annual user fee of $125 
is to be assessed for each Customs broker’s permit held by an individual, 
partnership, association or corporate broker. This fee is set forth in the 
Customs Regulations in Section 111.96 (19 CFR 111.96). 

Section 111.96 Customs Regulations provides that the fee is payable 


for each calendar year in each district where a broker has a permit to do 
business by the due date which will be published in the Federal Register 
annually. 

Section 1893 of the Tax Reform Act of 1986 (Pub. L. 99-0415), pro- 
vides that notice of the date on which payment is due of the user fee for 
each broker permit shall be published by the Secretary of the Treasury 
in the Federal Register no later than 60 days before such due date. 

This document notifies brokers that for 1994, the due date for pay- 
ment of the user fee is March 1, 1994. It is expected that annual user fees 
for brokers for subsequent years will be due on or about the 15th of 
January each year. 

GEORGE J. WEISE, 
Commissioner of Customs. 


[Published in the Federal Register, January 7, 1994 (59 FR 1058)] 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 4, 10, 12, 102, 134, and 177 
RIN 1515-AB19 


RULES OF ORIGIN APPLICABLE TO 
IMPORTED MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to set forth uniform rules governing the determination of the 
country of origin of imported merchandise. These rules would codify ex- 
isting principles used for determining when under the customs laws an 
article “is wholly the growth, product or manufacture” of a country or 
when an article is “a new and different article” [or article of commerce] 
as a result of a manufacturing process in a given country. The proposed 
rules are intended to codify the present country of origin rules in order 
to provide rules that are more objective and transparent and thereby to 
provide greater certainty and predictability for both the trade commu- 
nity and the Customs Service in making country of origin determina- 
tions required under existing laws and regulations. 


DATES: Comments must be received on or before April 4, 1994. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to U.S. Customs Service, 1301 Constitution Avenue, N.W., 
Franklin Court, Washington, D.C. 20229, and they may be inspected 
at the Regulations Branch located at 1099 14th St. N.W. Suite 4000, 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Sandra L. Gethers, 
Office of Regulations and Rulings (202-482-6980). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On September 25, 1991, a document was published in the Federal 
Register (56 FR 48448) proposing to amend the Customs Regulations to 
set forth a uniform rule governing the determination of the country of 
origin of imported merchandise which is wholly obtained or produced in 
a single country. The document also proposed to amend the Customs 
Regulations to establish rules, for determining the country of origin of 
imported goods, and solicited comments on those proposals. Customs 
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has refined the original proposal and has decided to issue this second 
proposal regarding uniform rules for the determination of the country 
of origin of imported merchandise. 

All goods imported into the United States are subject to a determina- 
tion as to their country of origin because origin determinations affect 
the treatment of imported goods under various laws. Examples of laws 
that involve country of origin determinations include laws regarding 
admissibility, duty assessment, country of origin marking, and quota 
administration. 

The rules of origin as historically applied in the United States reflect 
tests and criteria developed through the years in judicial decisions and 
in Customs interpretations of those judicial decisions. In more recent 
years, the importance of rules of origin has been demonstrated by the 
adoption of statutory or regulatory origin rules applicable in specific 
contexts, including for purposes of government procurement, certain 
duty-preference programs, and the U.S. textile import program. 

An article may be grown or mined or otherwise extracted from the 
ground in a country and not be further processed prior to exportation. 
Such an article is “wholly the growth or product” of that country and as 
such has its origin in that country because it reflects no materials or 
processing attributable to any other country. Similarly, an article may 
be processed or manufactured exclusively in a country from materials 
wholly grown or produced in that same country. In such a case the arti- 
cle is “wholly the product or manufacture” of that country and thus has 
its origin in that country because, again, it reflects no materials or proc- 
essing attributable to any other country. The U.S. origin rule in these 
cases is expressed by the phrase “wholly the growth, product, or manu- 
facture of acountry” (or “wholly grown, produced, or manufactured ina 
country”). 

The more problematic origin determinations arise when an article is 
not wholly the growth, product, or manufacture of a country. In these 
other, more problematic determinations, the product in question incor- 
porates or reflects materials and/or processing which are attributable to 
two or more countries. In such cases origin is determined based on the 
effect of processing performed on materials or articles which originated 
in another country. Under the current judicially-developed test, a case- 
by-case determination is made as to whether the processing is such that 
it results in a “new and different article” (or “new and different article of 
commerce”) having a “new name, character, and use” which is different 
from that which existed prior to the processing; Customs has expressed 
this test as the “substantial transformation” rule. Under this rule, the 
country of origin of an imported article is considered to be the last coun- 
try in which a substantial transformation took place (in other words, the 
country in which the imported article assumed its final and distinctive 
identity prior to importation). 

Notwithstanding the long history of the substantial transformation 
rule, its administration has not been without problems. These problems 
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devolve from the fact that application of the substantial transformation 
rule is on a case-by-case basis and often involves subjective judgments 
as to what constitutes a new and different article or as to whether proc- 
essing has resulted in a new name, character, and use. As a result, appli- 
cation of the substantial transformation rule has remained essentially 
non-systematic in that a judicial or administrative determination in 
one case more often than not has little or no bearing on another case 
involving a different factual pattern. Thus, while judicial and adminis- 
trative decisions involving the substantial transformation rule may 
have some value as restatements or refinements of the basic rule, they 
are often of little assistance in resolving individual cases involving the 
myriad of issues or tests that have arisen, such as the distinction be- 
tween producer’s goods and consumer’s goods, the significance of fur- 
ther manufacturing or finishing operations, and the issue of dedication 
to use. The very fact that the substantial transformation rule has been 
the subject of a large number of judicial and administrative determina- 
tions is testament to the basic problem: the case-by-case approach, in- 
volving application of the rule based on specific sets of facts, has led to 
varied case-specific interpretations of the basic rule, resulting in a lack 
of predictability which in turn has engendered a significant degree of 
uncertainty both within Customs and in the trade community as re- 
gards the effect that a particular type of processing should have on an 
origin determination. 

The United States-Canada Free-Trade Agreement (CFTA), Public 
Law 100-449, 102 Stat. 1851 (codified at 19 U.S.C. 2112 note), sets forth 
rules for determining the origin of goods for purposes of duty preference 
under the CFTA. Those rules, which are set forth in General Note 3 
HTSUS, and the rules of origin in Chapter 4 of the North American Free 
Trade Agreement (NAFTA), which will supplant the CFTA rules, pro- 
vide that goods will have their origin (1) in the country in which they are 
wholly obtained or produced, or (2) in the case of goods not wholly ob- 
tained or produced in acountry, in the country in which they were trans- 
formed so as to be subject to a specified change in tariff classification 
(with minimum value-added requirements applying in addition to a 
tariff classification change in certain cases). The change in tariff classi- 
fication standard was specifically developed as an alternative to the 
traditional substantial transformation rule in order to obviate the prob- 
lems described above. Customs believes that rules based upon the 
change in tariff classification approach, would provide by virtue of their 
greater specificity, more objectivity, transparency, and predictability in 
origin determinations. Consequently, Customs is proposing to adopt a 
system of country of origin determination rules based on change in tariff 
classification that would be applicable to all merchandise imported into 
the United States. To that end, this document would amend interim 
regulations (19 CFR Part 102) published in today’s Federal Register, 
that follow the change in tariff classification approach applicable to 
North American products. 
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DISCUSSION OF PROPOSALS 


This document proposes to amend the interim regulations as set forth 
in Part 102 of the Customs Regulations, published elsewhere in today’s 
issue of the Federal Register, to make them uniformly applicable to all 
merchandise imported into the United States. The background section 
of the interim regulations as well as the regulatory text of Part 102, with 
the exception of the discussion and regulatory text of § 102.0 (Scope) of 
the interim regulations, is applicable to this document. This document 
proposes to amend § 102.0 to set forth the scope of areas for which the 
rules of origin set forth in part 102 are proposed to be used to make coun- 
try of origin determinations. These proposed rules of origin will be appli- 
cable for all purposes for which the “product of” or “country of origin” 
criterion is prescribed by statute. As this position would be consistent 
(except in the case of waste and scrap which are treated as if they origi- 
nated as raw materials) with the position Customs has always taken re- 
garding the concept of goods “wholly grown, produced or 
manufactured” in one country, including under preferential trade ar- 
rangements, such as the Generalized System of Preferences (GSP) and 
Caribbean Basin Initiative (CBI) statutes and regulations, Customs 
proposes that this definition apply for all purposes under the Customs 
and related laws and the navigation laws of the United States (for exam- 
ple, for duty assessment and country of origin marking purposes). Con- 
sequently, this document proposes to amend all provisions where the 
phrase, “wholly the growth, product or manufacture”, or “wholly ob- 
tained or produced” or a similar phrase, is used in the current regula- 
tions for origin purposes, by including cross-references to the definition 
of “wholly obtained or produced in a country” set forth in the proposed 
§ 102.1(g). 

Moreover, since the new rules of origin include specific tariff rules 
(tariff classification change and/or specific operations) which codify the 
“substantial transformation” rule, i.e., the criteria for determining 
whether a good has become a “new and different article of commerce” as 
a result of a manufacturing process in a given country, and provide the 
results that would be reached under a case-by-case application of the 
substantial transformation rule, the new rules would apply for all pur- 
poses where “substantial transformation” currently is specified in the 
Customs Regulations as the test for determining origin under Customs 
law. This does not include origin determinations under antidumping, 
countervailing duty, or government procurement statutes, although the 
authorities responsible for promulgating determinations under those 
statutes may avail themselves of these rules if they so choose. The pro- 
posed amendments to Part 134 concerning country of origin marking 
also clarify that the substantial transformation rule currently used for 
identifying an ultimate purchaser is the same rule that is used for deter- 
mining the country of origin of a foreign article imported into the United 
States. Proposed changes were also made to parts 4, 10, 12, and 177, 
Customs Regulations (19 CFR Parts 4, 10, 12, and 177). 
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The Interim Regulations set forth in Part 102 also are proposed to be 
used to determine whether a good meets the “product of” criterion for 
receiving duty preferences under General Note 3(a)(iv), 3(c)(ii), (viii), 
(ix) (Insular Possessions, Generalized System of Preferences (GSP), 
Caribbean Basin Economic Recovery Act (CBERA), Freely Associated 
States, Andean Trade Preferences Act (ATPA) and following bilateral 
consultations now underway, under General Note 3(c)(vi) [the United 
States-Israel Free-Trade Agreement). The value content requirements 
under these provisions, however, must still be met in order for a good to 
qualify for the duty preference. 


COMMENTS 


Before adopting the proposed amendments, consideration will be 
given to any written comments (preferably in triplicate) timely submit- 
ted to Customs. Comments submitted will be available for public inspec- 
tion in accordance with the Freedom of Information Act (5 U.S.C. 552), 
and applicable Treasury Department Regulations (31 CFR 1.4) and Cus- 
toms Regulations (19 CFR 103.11(b)), on normal business days between 
the hours of 9: 00 a.m. and 4: 30 p.m. at the Regulations and Disclosure 
Law Branch. 

Comments submitted in response to this Federal Register document, 
need not be duplicated in response to the Interim Rulemaking docu- 
ment relating to the Rules of Origin published in today’s Federal Regis- 


ter. Comments in response to one document will be considered during 
the review of both documents. 


EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the proposed regulations amendments will 
not have a significant economic impact on a substantial number of small 
entities. Accordingly, the proposed amendments are not subject to the 
regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 


List oF SUBJECTS 

19 CFR Part 4 

Customs duties and inspection, Freight, Harbors, Imports, Maritime 
carriers, Reporting and recordkeeping requirements, Vessels. 
19 CFR Part 10 

Customs duties and inspection, Imports, Reporting and recordkeep- 
ing requirements. 
19 CFR Part 12 


Customs duties and inspection, Labeling, Marking, Reporting and 
recordkeeping requirements, Textiles and textile products. 
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19 CFR Part 102 

Customs duties and inspections, Imports, Reporting and recordkeep- 
ing requirements, Rules of origin, Trade agreements. 
19 CFR Part 134 


Country or origin, Customs duties and inspections, Imports, Label- 
ing, Marking, Packaging and containers. 


19 CFR Part 177 
Administrative practice and procedures, Customs duties and inspec- 
tion, Imports, Reporting and recordkeeping requirements. 


PROPOSED AMENDMENTS TO THE REGULATIONS 
Accordingly, it is proposed to amend Chapter I of Title 19, Code of Fed- 
eral Regulations (19 CFR Chapter I), by amending Parts 4, 10, 12, 102, 
134, and 177 as set forth below: 


PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. The general authority citation for Part 4 continues to read as 
follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C.App. 3. 
2. Section 4.80b is amended by adding a sentence at the end of para- 
graph (a) to read as follows: 
§ 4.80b Coastwise transportation of merchandise. 


(a) * * * For purposes of determining whether merchandise is manu- 
factured or processed into a new and different product under this sec- 
tion, the rules set forth in part 102 of this chapter (regarding the 
determination of whether goods are substantially transformed in a 
country) shall apply. 


* * * * * * * 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority citation for Part 10 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 
2. Section 10.12 is amended by revising the last sentence of paragraph 
(e) to read as follows: 


§ 10.12 Definitions. 


* * * * * * * 


(e) * * * If the article consists wholly or partially of foreign compo- 
nents or materials, the manufacturing process must be such that the 
foreign components or materials have been substantially transformed 
as provided in § 10.14(b) of this part. 

3. Section 10.14 is amended by revising the text in paragraph (b) pre- 
ceding the examples to read as follows: 
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§ 10.14 Fabricated components subject to the exemption. 
* * * * * * * 


(b) Substantial transformation of foreign-made articles or materials. 
Foreign-made articles or materials will become products of the United 
States if they undergo a process of manufacture in the United States 
which results in their substantial transformation. Substantial transfor- 
mation occurs when under part 102 of this Chapter, the country of ori- 
gin of a good which is produced in the United States from foreign 
materials is determined to be the United States. 


* * * * * * * 


4. Section 10.171 is amended by adding a new paragraph (c) to read as 
follows: 


§ 10.171 General. 


* * * * * * * 


(c) Wholly the growth, product, or manufacture defined. For purposes 
of §§ 10.171 through 10.178, the expression “wholly the growth, prod- 
uct, or manufacture” refers to articles and materials wholly obtained or 
produced within the meaning of § 102.1(g) of this chapter. 

5. Section 10.176(a) is revised to read as follows: 


§ 10.176 Country of origin criteria. 

(a) Any article which is (1) either wholly the growth, product, or 
manufacture of a beneficiary developing country or of any two or more 
countries which are members of the same association of countries, or a 
new or different article of commerce which has been grown, produced, 
or manufactured in a beneficiary developing country and (2) imported 
directly from such beneficiary developing country or member countries, 
may qualify for duty-free entry under the Generalized System of Prefer- 
ences (GSP). However, duty free entry under GSP may be accorded only 
if: (i) The sum of the cost or value of the materials produced in the bene- 
ficiary developing country or any two or more countries which are mem- 
bers of the same association of countries which is treated as one country 
under section 502(a)(3), Trade Act of 1974, as amended (19 U.S.C. 
2462(a)(3), plus (ii) the direct costs of processing operations performed 
in such beneficiary developing country or member countries, is not less 
than 35 percent of the appraised value of the article at the time of its en- 
try into the customs territory of the United States. For purposes of this 
section, a “new and different article of commerce” exists when under 
part 102 of this Chapter, the country of origin of a good, which is pro- 
duced in a beneficiary developing country from foreign materials, is de- 
termined to be that beneficiary developing country. 


* * * * * * * 


6. Section 10.191 is amended by revising paragraph (b)(3) to read as 
follows: 
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§ 10.191 General. 


* * 
(b) Definitions. 
* * * * * * * 
(3) Wholly the growth, product, or manufacture. For purposes of 
§ 10.191 through § 10.198, the expression “wholly the growth, product, 


or manufacture” refers to articles and materials wholly obtained or pro- 
duced within the meaning of § 102.1(g) of this chapter. 


* * * * * * * 
7. Section 10.195 is amended by adding a statement at the end of the 
existing text in paragraph (a)(1) to read as follows: 
§ 10.195 Country of origin criteria. 


(a) Articles produced in a beneficiary country — 

(1) * * * For purposes of this section, a “new and different article of 
commerce” exists when under part 102 of this Chapter, the country of 
origin of a good, which is produced in a beneficiary country from foreign 
materials, is determined to be that beneficiary country. 


* * * * * * 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The general authority citation for Part 12 continues to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1304, 1624. 


2. Section 12.130 is amended by removing paragraphs (d) and (e) and 
redesignating paragraphs (f) through (i) as paragraphs (d) through (g), 
and by revising paragraph (b) to read as follows: 


§ 12.130 Textiles and textile products country of origin. 
* * * * * * * 


(b) Country of origin. For the purpose of this section and except as pro- 
vided in paragraph (c) a textile or textile product, subject to § 204, Agri- 
cultural Act of 1956, as amended, imported into the customs territory of 
the United States shall be a product of a particular foreign territory or 
country, insular possession of the U.S., if it is wholly obtained or pro- 
duced (as defined under § 102.1(g), part 102, of this Chapter) in that for- 
eign territory or country, or insular possession. However, except as 
provided in paragraph (c), a textile or textile product, subject to § 204, 
which consists of materials produced or derived from, or processed in, 
more than one foreign territory or country, or insular possession of the 
U.S., shall be a product of that foreign territory or country, or insular 
possession where it last underwent a substantial transformation. A tex- 
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tile or textile product will be considered to have undergone a substantial 
transformation when under part 102 of this Chapter, the country of ori- 
gin of a good, which is produced in a country from foreign materials, is 
determined to be that country. 


* * * * * * * 


PART 102—NON-PREFERENCE RULES OF ORIGIN 
1.The authority citation for part 102 continues to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1624, and the North American 
Free-Trade Agreement Implementation Act, Pub.L. 103-182, 107 Stat. 
2057. 

2. Section 102.0 is amended to read as follows: 


§ 102.0 Scope. 

This part sets forth rules for determining the country of origin of im- 
ported goods for purposes of the Customs and related laws and the navi- 
gation laws of the United States. The rules in this part regarding goods 
wholly obtained or produced in a country are intended to apply for all 
such purposes. The rules in this part which determine when a good be- 
comes a new and different article or a new or different article of com- 
merce as a result of manufacturing processes in a given country, also are 
intended to apply for all purposes where this requirement exists for 
“country of origin” or “product of” determinations under the Customs 
laws. The rules in this part also will be applied by the United States for 
determining when a good is a good of a North American Free-Trade 
Agreement (NAFTA) country for the purposes specified under Annex 
311 of the NAFTA. 


PART 134—COUNTRY OF ORIGIN MARKING 

1. The authority citation for Part 134 continues to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1304, 1624. 

2. Section 134.1 is amended by revising paragraph (b); redesignating 
current paragraphs (d) through (f) as (e) through (g); adding a new para- 
graph (d); and revising newly designated paragraphs (e)(1) and (2) to 
read as follows: 

§ 134.1 Definitions. 


* * * * * * * 


(b) Country of origin. “Country of origin”, when used with reference 
to any article of foreign origin imported into the United States, means 
the country in which the article was wholly obtained or produced within 
the meaning of § 102.1(e) of this chapter, or, in the case of an article not 
wholly obtained or produced in one country, the country where the arti- 
cle last underwent a substantial transformation prior to its importation 
into the United States. 
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* * * * * * * 


(d) Substantial transformation. “Substantial transformation” occurs 
when, under part 102 of this Chapter, the country of origin of a good, 
which is produced in a country from foreign materials, is determined to 
be that country. 

(e) Ultimate purchaser. * * * 

(1) If an imported article will be used in further processing, the proc- 
essor will be the “ultimate purchaser” if he subjects the imported article 
to a process which results in a substantial transformation of the article. 

(2) Ifthe process does not result in a substantial transformation of the 
imported article, the consumer or user of the article, who obtains the ar- 
ticle after the processing, will be regarded as the “ultimate purchaser.” 


* * * * * * * 


3. Section 134.35 is revised to read as follows: 


§ 134.35 Articles substantially transformed after importation. 


If an imported article will be used in further processing in the United 
States, the processor will be considered the ultimate purchaser if such 
article is determined to be a good of the United States under part 102 of 
this Chapter. In such a case, the imported article is excepted from indi- 
vidual marking pursuant to 19 U.S.C. 1304(a)(3)(D) and § 134.32(d) of 
this part, provided the container in which it is imported will reasonably 


indicate the country of origin of the article to the ultimate purchaser. 


PART 177—ADMINISTRATIVE RULINGS 


1. The general authority citation for Part 177 continues to read as 
follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1624, unless otherwise 
noted. 

2. Section 177.22(a) is amended by adding at the end the following 
sentence: “The expression “wholly the growth, product, or manufac- 
ture” refers to articles wholly obtained or produced within the meaning 
of § 102.1(g) of this chapter.” 

GEorRGE J. WEISE, 
Commissioner of Customs. 


Approved: December 17, 1993 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 3, 1994 (59 FR 141)] 
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MEMORANDUM OPINION 


MuscraVvE, Judge: Plaintiff Wheatland Tube Corporation (“Wheat- 
land Tube”) challenges the final determination by the International 
Trade Administration, United States Department of Commerce (the 
“ITA” or the “Department” or “Commerce”), in Certain Circular 
Welded Carbon Steel Pipes and Tubes from Thailand, Final Results of 
Countervailing Duty Administrative Review 56 Fed. Reg. 50,852 (Oct. 9, 
1991). In essence, Wheatland Tube asserts that Commerce violated its 
statutory mandate to determine the tax incidence and excessive remis- 
sion of rebates by a country for the purpose of assessing countervailing 
duties by accepting figures from the Thai government on a sector-wide 
basis rather than for the specific product at issue in the review — circular 
welded carbon steel pipe and tube.! As a result, plaintiff contends, 
Commerce undervalued the actual benefit to the Thai producers, artifi- 
cially lowered the countervailing duties, and adversely affected the U.S. 
industry. 


1 The subject merchandise is described as “circular welded carbon steel pipes and tubes * * * with an outside diameter 
of 0.375 inch or more but not over 16 inches, of any wall thickness. These products, commonly referred to in the indus- 
try as standard pipe or structural tubing, are produced to various ASTM specifications, most notably A-120, A-53 and 
A-135. See Circular Welded Carbon Steel Pipes and Tubes from Thailand, Final Results of Countervailing Duty Ad- 
ministrative Review, 56 Fed. Reg. 50,852 (October 9, 1991). 
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BACKGROUND2 


The final review at issue is the second administrative review of the 
pipe and tube order in which Commerce found that producers or export- 
ers of circular welded carbon steel pipe and tube were receiving counter- 
vailable benefits from two countervailable programs administered by 
the Government of Thailand (“GOT”), one of which was the Tax Certifi- 
cates for Exports Program (Tax Certificate Program). See Final Af- 
firmative Countervailing Duty Determination and Countervailing Duty 
Order: Certain Circular Welded Carbon Steel Pipes and Tubes from 
Thailand, 50 Fed. Reg. 32, 751 (August 14, 1985). 

The Tax Certificate Program was investigated and verified in the 
original investigation which resulted in the Thai pipe and tube order, 
and has been reviewed in the two successive administrative reviews of 
that order. The Program was authorized by the Tax and Duty Compen- 
sation of Exported Goods Produced in the Kingdom Act of 1981. Pursu- 
ant to the Program, the Thai government issues tax certificates to 
exporters to rebate indirect taxes and import duties on the inputs con- 
sumed in the production of exports. The tax certificates rebate indirect 
taxes and duties on both physically incorporated inputs, and non-physi- 
cally incorporated inputs (e.g., fuel, office equipment and services). Re- 
mission of indirect taxes and duties on the non-physically incorporated 
inputs in countervailable pursuant to 19 U.S.C. § 1303. The determina- 
tion of the countervailable benefit is made by comparing the rebate rate 
determined pursuant to the Tax Certificate Program with the allowable 
rebate calculated by Commerce. See Carbon Steel Butt-Weld Pipe Fit- 
tings, 55 Fed. Reg. 1695 (Jan. 18, 1990). If the allowable rate is less than 
the rebate rate determined pursuant to the Tax Certificate Program, 
the difference is a countervailable subsidy in the form of an excessive 
rebate of indirect taxes. 

The Thai Ministry of Finance (MOF) computes the rebate rates to be 
used in the Tax Certificate Program upon the basis of an Input/Output 
(I/O) study. The I/O table developed in the study was constructed by the 
National Economic and Social Development Board (“NESDB”) of Thai- 
land, in cooperation with the Japanese Institute of Developing Econo- 
mies and the National Statistical Office of Thailand. The initial study 
was published in 1980 using 1975 data and was updated in 1985 using 
1980 data. See 56 Fed. Reg. 29,222 and accompanying explanation in De- 
fendant’s Brief at 5. 

The I/O table provides statistical data on the input structure and out- 
put distribution of each product and service manufactured, grown, or 
produced in Thailand. As such, asserts defendant-intervenor, “it repre- 
sents a comprehensive model of the Thai economy as a whole.” See De- 
fendant-Intervenor’s Brief at 5. The MOF uses the I/O study to compute 
the value of total inputs (including both domestic and imported inputs) 


2 The Court quotes without attribution the uncontroverted facts in the record. Citations to documents contained in 
the public record of this administrative review are designated “P.R.” Citations to documents contained in the confiden- 
tial record of this administrative review are designated “C.R.” 
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used in a range of sector-specific products, at ex-factory prices. Among 
134 agricultural and industrial products identified in the study, pipe 
and tube products are found in sector 106. See P.R. 14 at 14-15.3 

The input structure lists each input consumed by a particular sector, 
together with data concerning the total value of the input at purchaser’s 
price, trade margin, transportation costs, total value of the input pro- 
vided by imports, the total value of the input provided by domestic pro- 
ducers and the input coefficient (total value of the input consumed by 
the sector divided by the total value of output of the sector). 

The output structure sets forth the distribution (i.e., sales) of the out- 
put of a particular product or service among the various sectors of the 
Thai economy and to foreign purchasers.4 The output structure shows 
the total value of output of the product at purchaser’s price, trade mar- 
gin, transportation cost, total value of output at producer’s price, output 
value from imports, and output value from domestic producers. 

The I/O table for 1975 was constructed by selecting a survey group in 
each of the 134 sectors of the Thai economy. The survey groups were 
sent questionnaires requesting information regarding the total input 
and output mix of their production during calendar year 1975. Based on 
the survey results, average input and output coefficients were computed 
for each input into a particular product and the distribution of output. 
The resulting coefficients were multiplied by a “control total” to yield 
the total absolute values (in Thai baht) for each input and output on an 
economy-wide basis. The “control total” is equal to the total value of out- 
put of the product or service as derived from national statistical sources 
in Thailand. See Defendant-Intervenor’s Brief at 6. 

The MOF table did not establish separate rates for each distinct prod- 
uct. Rather, the MOF calculated the import duties and indirect taxes on 
each input, and then calculated two “rebate rates.” The “A” rate deter- 
mines the available rebate for import duties and indirect domestic busi- 
ness taxes. To compute the “A” rate, the MOF sums the incidence of 
indirect taxes on all inputs into the finished product sector (in this case 
“Secondary Steel Products”), including customs duties, import sales 
taxes, and domestic sales taxes, and then divides by the “control total” 
(i.e., by the value of total output of the sector). 

The “B” rate determines the available rebate for indirect domestic 
business taxes. The “B” rate is claimed by exporters who participate in 
Thailand’s “customs duty drawback program” or “import duty exemp- 
tions on raw materials program,” or who do not use imported raw mate- 
rials in their production process. In computing the “B” rate, Customs 
duties and import sales taxes are excluded from the calculation. The dif- 
ference between the A and B rates is supposed to be the equivalent of the 
import taxes from which the imports have been exempted, or the duty 


3 Other finished products in sector 106 include butt-weld pipe fittings, malleable cast iron pipe fittings, galvanized 
sheet, plate, hot-rolled sheet, semi-finished steel plate and sheet, bard and rods, and other secondary steel products. 
P.R. 14 at 14-15 and Exhibit 8, P.R. 14 at 2-4. 

4 Defendant-Intervenor sets forth as an example leather products (i/o 076), which are distributed, inter alia, to pri- 
vate consumption (i/o 301), exports (i/o 305), wholesale trade (i/o 145), hotels (i/o 146) and footwear (i/o 177). 
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drawback which the importer received. The appropriate rate is then ap- 
plied to the f.o.b. value of the export to determine the amount of rebate 
to be provided to the exporter. See 56 Fed. Reg. at 29,222-23; P.R. 17. 

In calculating the rebate rates for pipe and tube products, the MOF 
divides the incidence of indirect tax for all physically incorporated and 
non-physically incorporated inputs consumed in the production of all 
products included within a sector by the value of total domestic produc- 
tion of finished goods included in that sector. Jd. The resulting rebate 
rates represent the weighted-average incidence of indirect tax for each 
product sector, expressed in percentage terms. 

As noted above, the GOT based its calculations for each sector on the 
responses of domestic producers of products in that sector to its study 
questionnaire. The GOT received no questionnaire responses from the 
pipe and tube subsector in the course of its sector 106 study. See Certain 
Welded Carbon Steel Pipes and Tubes from Thailand, 56 Fed. Reg. 
25,407, 25,408 (June 4, 1991) (Comment 2) (the final determination of 
the most recent (1987) review of this order). Instead, it relied on uniden- 
tified company profit and loss accounts and case studies. Id. 

The sectoral rebate rates were based on duties and taxes imposed on 
many different inputs, not all of which were used in manufacturing each 
product in the sector. Duties and taxes on 31 inputs were used by the 
GOT to calculate the tax incidence (and thus the rebate rates) for sector 
106.5 Only six of these inputs are used in standard pipe production. The 
inputs and their I/O sectors are: hot-rolled sheet (106), zinc (107), zine 
chloride and other additives to the zinc bath (087), steel straps (106), 
plastic sheet (098), and painted labels (087).6 

The I/O table establishes that there are two categories of steel prod- 
ucts incorporated as inputs in sector 106 products. The first category is 
basic iron and steel products, which are included in sector 105. The par- 
ties do not dispute that no sector 105 inputs are used in the manufacture 
of the subject standard pipe in Thailand.7 

The second category of steel products incorporated in sector 106 prod- 
ucts is other secondary steel products, such as hot-rolled steel sheet, 
which also fall in sector 106. Plaintiff’s Brief at 6; see P.R. 14, Exhibit 8. 
The only hot iron or steel input for the pipe and tube under review is hot- 
rolled sheet. It is undisputed that all hot-rolled sheet, also referred to 
as hot-rolled coil, used in Thailand during the period of review was 
imported.8 


5 The inputs included in the GOT tax calculation are identified in Exhibit 8 to the Questionnaire Response, P.R.14. 
6 Ia. 


7 Plaintiff argues that Commerce should have modified the I/O table calculation to deduct the amount of domestic 
taxes for sector 105 inputs, none of which were physically incorporated into Thai standard pipe. See infra, discussion of 
table modifications. 


8 Hot-rolled coil is the only significant physically incorporated input in ungalvanized pipe and tube. Imported coil 
incurs no domestic business tax—it only incurs import duties and taxes which are rebated under the duty drawback 
program or the “A” rate. Since Commerce assessed the pipe and tube at the “B” rate, which allows credit for domestic 
business taxes, Wheatland tube argues that Saha Thai received an unearned credit for domestic taxes paid by producers 
of other sector 106 products on sector 105 inputs used to produce those other products. Plaintiff's Brief at 5-6; see infra, 
discussion of table modifications. 
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Commerce has previously verified the validity of the I/O tables and 
the methodology used by the MOF to calculate the rebates based upon 
this data. See e.g., Steel Wire Rope from Thailand, 56 Fed. Reg. 46,299 
(Sept. 11, 1991); Carbon Steel Butt-Weld Pipe Fittings from Thailand, 
55 Fed. Reg. 1695 (Jan. 18, 1990) (“Butt-Weld Pipe Fittings”).9 The re- 
bate rates available under the Tax Certificate Program during the pe- 
riod of the second administrative review were calculated by the Thai 
government based upon the updated I/O study published in 1985. The 
“A” rate for secondary steel products (sector 106), which includes circu- 
lar welded pipe and tube, was 8.11%. The “B” rate for sector 106 was 
4.98%. See 56 Fed. Reg. 29,222-23; P.R. 17. Wheatland does not contest 
the amount rebated as import duties and import taxes on imported in- 
puts (i.e., the differential between the “A” and “B” rates). 

Commerce determines the amount of “bounty or grant” by deducting 
the “allowable” rebate from the actual rebate rate. To determine the al- 
lowable rebate rates, i.e., the amount of the rebate which reflects indi- 
rect taxes on inputs that are physically incorporated in the finished 
product, Commerce divides the import duties and tax incidence on all 
items physically incorporated into all I/O sector 106 products by the ad- 
justed value of all domestically produced finished goods in that sector. 
Commerce then compares the authorized rebate rate as determined by 
the MOF (which was based on both physically incorporated and non- 
physically incorporated inputs) to Commerce’s calculated, allowable re- 
bate rate (which was based on only physically incorporated inputs). 

The allowable “A” rate was computed by dividing the total taxes on 
inputs which Commerce determined to be physically incorporated in 
sector 106 products by the total inputs (FOB) for sector 106 products, 
yielding a rate of 7.30%. The allowable rate was subtracted from the 
nominal rate of 8.11% to yield an “excess” rebate, or “bounty or grant,” 
of .81% ad valorem. See Defendant-Intervenor’s Brief, Attachment I at 6; 
C.R. 4. 

The allowable “B” rate rebate was calculated by dividing the total do- 
mestic taxes on physically incorporated inputs by the total inputs (FOB 
value), yielding a rate of 4.47%. This was subtracted from the nominal 
“B” rebate rate to yield an excess rebate of .51%; see 56 Fed. Reg. 29,223. 

Five of the six Thai producers subject to the 1988 Review did not coop- 
erate with Commerce’s investigation. Commerce, relying on “best infor- 
mation available,” assumed that all of their tax certificates were 
received at the “A” rate and assigned them a bounty or grant of .81%. 
Defendant-Intervenor, Saha Thai, the cooperating producer, received 
rebates at only the “B” rate, and was assigned a “bounty or grant” of 
51%. 


9 Other citations were omitted. See Defendant-Intervenor’s Brief at 7. 
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STANDARD OF REVIEW 


Commerce’s final determinations in countervailing duty administra- 
tive reviews must be sustained unless they are unsupported by substan- 
tial evidence or otherwise not in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B). It is well established that the agency has broad discre- 
tion to apply reasonable methodology and procedures to calculate the 
net benefits of bounties or grants under the countervailing duty laws. 
See e.g., United States v. Zenith, 562 F.2d 1209 (CCPA 1977), aff'd, 437 
U.S. 4438 (1978); Ceramica Regiomontana, S.A. v. United States, 10 CIT 
399, 404, 636 F. Supp. 961, 966 (1986), aff'd, 810 F.2d 1137 (Fed. Cir. 
1987); Budd. Co. v. United States, 15 CIT 446, 450, 773 F. Supp. 1549, 
1553 (CIT 1991). In reviewing an agency’s interpretation of a statute, 
“lilf the statutory language is clear, ‘that is the end of the matter; for the 
court, as well as the agency, must give effect to the unambiguously ex- 
pressed intent of Congress.’” Creswell Trading Co. v. United States, Slip 
Op. 92-7 at 4-5 (Jan. 31, 1992), 783 F. Supp. at 1420 (citing Chaparral 
Steel Co. v. United States, 8 Fed. Cir. (T) 101, 105, 901 F.2d 1097, 1101 
(1990) and Chevron U.S.A., Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837, 842-43. “When the statute is not clear, and the 
agency has made an interpretation, the court must examine the agen- 
cy’s interpretation as to whether it is ‘based on a permissible construc- 
tion of the statute.’” Id., citing id. 

The ITA’s exercise of administrative discretion will not be sustained, 
however, if it contravenes statutory objectives. See Ipsco, Inc. v. U.S., 
8 Fed. Cir. (T) 80, 83, 899 F.2d 1192, 1195 (Fed. Cir. 1990).10 The Court 
must be ever vigilant of abuse of discretion by the agency, given the 
agencies’ strength and expertise. See id. (citations omitted). This Court 
has noted that it “will not allow [the] agency, under the guise of lawful 
discretion, to contravene or ignore the intent of the legislature or the 
guiding purpose of the statute.” Ceramica Regiomontana, 10 CIT at 
405, 636 F. Supp. at 966. 


DISCUSSION 


1. Issue Preclusion: 


As a preliminary matter, Saha Thai argues that Wheatland is pre- 
cluded by the doctrine of collateral estoppel (or “issue preclusion”) from 
making its arguments before this Court because Wheatland previously 
challenged the sector-wide approach used by Commerce to calculate the 
allowable rebate rates at the administrative level in the 1987 review and 
the 1988 review. Issue preclusion may be described as follows: 


When an issue of fact or law is actually litigated and determined by 
a valid and final judgment, and the determination is essential to the 
judgment, the determination is conclusive in a subsequent action 


10 co¢ also, Board of Governors of the Federal Reserve System v. Dimension Financial Corp., 474 U.S. 361, 368 (1986) 
(“[t]he traditional deference courts pay to agency interpretation is not to be applied to alter the clearly expressed intent 
of Congress”); accord, Creswell Trading Co. v. United States, Slip Op. 92-7 (Jan. 31, 1991), 783 F. Supp. 1418 (CIT 
1992); S.E.C. v. Sloan, 436 U.S. 103, 118-19 (1978) (courts must reject an agency’s statutory interpretations that are 
“inconsistent with the statutory mandate or that frustrate the policy underlying a statute”). 
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between the parties, whether on the same or a different claim (em- 
phasis supplied by the Court). 
Restatement (Second) of Judgments, at § 27 (introductory note); see also 
United States v. Mendoza, 464 U.S. 154, 158 (1984); PPG Industries, 
Inc. v. U.S., 14 CIT 522, 538, 746 F. Supp. 119, 133 (1990)(“PPG IV”). 
Saha Thai contends that collateral estoppel (issue preclusion) may ap- 
ply to administrative determinations as well as judicial ones. United 
States v. Utah Constr. & Mining Co., 384 U.S. 394 (1966). The Utah 
court held that “[w]hen an administrative agency is acting in a judicial 
capacity and resolves disputed issues of fact properly before it which the 
parties have had an adequate opportunity to litigate, the courts have not 
hesitated to apply res judicata to enforce repose.” Id. at 422. Therefore, 
the Court must determine whether the proceedings of the ITA are suffi- 
ciently adjudicatory under Utah to merit the application of res judicata 
principles. See id.; University of Tennessee v. Elliot, 478 U.S. 788, 798 & 
n. 6 (1985); Restatement (Second) of Judgments § 83(1)-(2)(1982). 
Saha Thai writes that there is an acute need for consistency and pre- 
dictability in the administration of the “unfair trade” laws. Defendant- 
Intervenor’s Reply Brief at 6. Saha Thai contends that “repeated 
challenges to settled administrative decisions in countervailing duty 
proceedings encourage abuse of the process and waste the parties’ and 
the agency’s resources by requiring a response that will withstand judi- 
cial scrutiny each time they are raised.” Id. 
The Court recognizes the value and need for consistency and predict- 
ability in the administration of the trade laws.11 There are, however, 
compelling reasons specific to judicial review of trade law for closely 
scrutinizing assertions of collateral estoppel: 
The burden on the party seeking issue preclusion is and should be 
exacting. This is especially so in trade cases, since Congress has 
made specific provision for periodic administrative reviews in coun- 
tervailing duty and dumping cases. * * * Since the agencies in- 
volved perform the function of expert finders of fact concerning 
different programs, different time frames, economic statistics and 
other factors in countervailing duty and dumping investigations as 
well as similar functions during periodic reviews, principles of issue 
preclusion should be carefully applied. To hold otherwise would 
have a chilling effect upon the administrative processes envisioned 
by the Congress. 

PPG Industries, Inc. v. United States, 14 CIT 522, 538-39, 746 F. Supp. 

119, 133 (1990) (PPG IV), citing PPG Industries, Inc. v. United States, 

13 CIT 297, 302, 712 F. Supp. 195, 199 (PPG III). 

Note that in PPG IV, there had been previous involvement of the 
Court of International Trade in prior reviews. The Court in PPG IV was 
addressing claims of issue preclusion regarding past Court determina- 


lFor a detailed development of this thesis, see David A. Hartquist, Jeffrey S. Beckington and Kathleen W. Cannon, 
Toward a fuller appreciation of nonacquiescence, collateral estoppel, and stare decisis in the U.S. Court of International 
Trade, 14 Fordham International Law Journal 112-138 (1990) and Charles H. Nalls and Paul R. Bardos, Stare Decisis 
and the U.S. Court of International Trade: two case studies of a perennial issue, 14 Fordham International Law Journal 
139-185 (1990). 
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tions involving reviews of PPG (i.e., PPG J-III).12 The issue of whether 
the Court should be bound by previous holdings of the underlying ad- 
ministrative agencies that were never reviewed by the Court was not be- 
fore the Court; yet even in that instance the Court carefully weighed 
whether to accept issue preclusion. Even closer scrutiny is required un- 
der the latter circumstances now before the Court for decision. 

Wheatland points out that among the essential elements of an ad- 
judicatory proceeding are the presentation of evidence and legal argu- 
ment, the fair opportunity to rebut evidence and argument, and “[s]uch 
other procedural elements as may be necessary * * *, having regard for 
* * * the opportunity of the parties to obtain evidence and formulate le- 
gal contentions.” Restatement (Second) of Judgments § 83(1)(1982); 
Kenneth Culp Davis, 4 Administrative Law Treatise 51-52 (1983) (“res 
judicata applies when what the agency does resembles what a trial court 
does”). 

Wheatland contends that countervailing duty determinations fail to 
satisfy the criteria of Utah Construction and the Restatement for ad- 
ministrative estoppel: 


Commerce does not act in a judicial capacity during these proceed- 
ings, and the parties do not have “adequate opportunity to litigate” 
there because the procedural safeguards of a trial are lacking. 
There is no administrative law judge conducting the proceeding, no 
cross-examination, no ability to call opposing witnesses, and no 
compulsory process. Even the cases Saha Thai relies upon recog- 


nize that certain minimal procedures are required for administra- 
tive estoppel to apply.13 


In fact, as Wheatland correctly points out, this Court has held that 
“{alntidumping proceedings are investigatory, not adjudicatory.” Tim- 
ken Co. v. United States, 10 CIT 86, 92, 630 F. Supp. 1327, 1333 (1986), 
citing H.R. Rep. No. 317 at 77 and Sacilor, Acieries et Laminoirs de Lor- 
raine v. United States, 3 CIT 191, 195, 542 F. Supp. 1020, 1025 (1982). 

On a practical level, if the Court grants preclusive effect to prior ad- 
ministrative rulings that were never before reviewed by the Court of In- 
ternational Trade, the administrative agencies may well be transformed 
into courts of first instance. Litigants, fearful of the preclusive effect of 
the agencies’ findings in each annual review, ‘vould be forced to litigate 
thoroughly every issue in every review regardless of the economic sense 
of such litigation. Appeal to the Court of International Trade would be 
sought as a matter of course on every issue, no matter what the stakes, 
or the parties would be cut off from judicial review of the administrative 
decision. 


12the PPG IV Court ultimately found that there was not a sufficient showing of identity of issues with PPG II to apply 
collateral estoppel in the latter case. PPG IV, 14 CIT at 539, 746 F. Supp. at 134. 


13See Sierra Club v. Block, 576 F. Supp. 959 (D. Or. 1983); Zaika v. Del E. Webb Corp., 508 F. Supp. 1005 (D. Nev. 
1981); Bowen v. United States, 570 F.2d 1311, reh’g denied 570 F.2d 1311 (7th Cir. 1978); Ness Inv. Corp. v. United 
States, 595 F.2d 585 (Ct. claims 1979); Painter’s Dist. Council No. 38 v. Edgewood Contracting, 416 F.2d 1081 (5th Cir. 
969). 
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On atheoretical level, the implications are equally troubling. The bal- 
ance of power between the executive and the judiciary is firmly rooted in 
the Constitution. Federal agency expertise in administering statutes, 
especially the trade laws, “cannot and should not replace agency ac- 
countability before the courts, and through the courts, to the parties af- 
fected by agency determinations.” 14 As discussed above, parties would 
be cut off from the courts unless they litigate fully every issue in every 
review up through the appellate process. 

Moreover, in addition to the particularities of the trade laws discussed 
above, foreign parties — and indirectly their national governments — ap- 
pear before the agencies and this Court frequently. The availability of 
review of executive agency determinations by a separate and independ- 
ent judiciary contributes to the credibility of the trade laws in the inter- - 
national arena and perceptions of the fairness of enforcement of those 
same laws. 

Finally, the Court notes with great interest that the Department of 
Commerce has not joined in this aspect of Saha Thai’s motion for judg- 
ment on the agency record. Indeed, the Supreme Court has frowned 
upon the offensive use of collateral estoppel against the government by 
nonparties. See U.S. v. Mendoza, 464 U.S. 154, 159-61 (1984).15 The 
Court concluded therein that the avoidance of collateral estoppel “will 
better allow thorough development of legal doctrine by allowing litiga- 
tion in multiple forums. Indeed, a contrary result might disserve the 
economy interest in whose name estoppel is advanced by requiring the 
government to abandon virtually any exercise of discretion in seeking to 
review judgments unfavorable to it.” 104 S. Ct. at 574; see Jack H. 
Friedenthal, Mary Kay Kane and Arthur R. Miller, Civil Procedure 
§ 14.12 (1985). Additionally, the Supreme Court has held from time to 
time that administrative agencies must be given the flexibility to review 
and alter its policies and interpretations on a continuing basis. See 
Chevron, 467 U.S. at 862; Rust v. Sullivan, __-:;U-'S.__, 111 S. Ct. 
1759, 1769 (1991)(and cases cited therein). 

Similarly, as the PPG III Court noted above, the framework of the 
antidumping laws and the factual nature of the related annual investi- 
gations are disserved by the application of collateral estoppel in most in- 
stances even with prior Court involvement. After considering the 
parties arguments, the purpose and structure of the antidumping laws, 
and guiding precedent, this Court holds that collateral estoppel is not 
applicable to administrative determinations, under the antidumping 
laws, that have never been reviewed by the Court of International 
Trade. 

Nonetheless, successive prior administrative decisions may be per- 
suasive to the extent that those determinations indicate a long standing 
and well developed policy choice on behalf of the agency. Presumably, 


Magee Hartquist, supra, at 122. 


15'The policy arguments formulated by the Supreme Court in Mendoza are relevant to this case even though the offen- 
sive use of collateral estoppel is not before the Court. 
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the more frequent the application of a certain policy, the more suscepti- 
ble it is to statistical verification for accuracy. The accuracy of results, in 
turn, indicates the reasonableness of the policy. As the Rust Court 
pointed out, however, the agency must be permitted to alter its policies 
to accommodate reasonable new approaches that are in accordance with 
the statutes. The Court now turns to the merits of Wheatland’s claims. 


2. “Like Product” Comparison: 

Wheatland Tube argues that Commerce should not be permitted to 
use the I/O tables or, in the alternative, that Commerce should be or- 
dered to modify the I/O table with regard to sector 106 to take account 
more precisely for the relationship between the tax incidence and the 
Tax Certificate rebate for the specific product at issue — circular welded 
carbon steel pipe and tube. According to Wheatland Tube, both the 
GATT and U.S. law require Commerce to determine whether a subsidy 
exists by comparing the indirect taxes rebated on the “like product” to 
the actual indirect taxes paid on inputs physically incorporated in that 
like product. 

Paragraph (h) of the Illustrative List of Export Subsidies annexed to 
the GATT Subsidies Code defines as one form of subsidy: 


The exemption, remission or deferral of prior stage cumulative in- 
direct taxes on goods or services used in the production of exported 
products in excess of the exemption, remission or deferral of like 
prior stage cumulative indirect taxes on goods or services used in 
the production of like products when sold for domestic consump- 
tion; provided, however, that prior stage cumulative indirect taxes 
may be exempted, remitted or deferred on exported products even 
when not exempted, remitted or deferred on like products when 
sold for domestic consumption, if the prior stage cumulative indi- 
rect taxes are levied on goods that are physically incorporated 
(making normal allowance for waste) in the exported product. [em- 
phasis supplied by plaintiff].16 
As plaintiff points out, U.S. countervailing duty law specifically incor- 
porates this GATT definition.17 The statute defines “like product” as 
the “product which is like, or in the absence of like, most similar in char- 
acteristics and uses with, the article subject to an investigation. * * *” 
19 U.S.C. § 1677(10). Plaintiff asserts that the like product here is car- 
bon steel standard pipe and tube under 16 inches in diameter. Com- 
merce does not deny the applicability of the above-cited law or that the 
like product is carbon steel pipe and tube under 16 inches in diameter. In 
essence, plaintiff claims that Commerce improperly substitute “like sec- 
tor” for “like product” in performing the calculations mandated by the 
statute and the GATT. 
In contrast, the issue as defendant frames it before the Court is 
whether and to what degree the Court may impose upon Commerce the 


16 4 preement on Interpretation and Application of Articles VI, XVI and XXIII of the General Agreement on Tariffs 
and Trade (1979). 


17Section 771(5)(A) of the Tariff Act of 1930 (the “Act”), as amended, 19 U.S.C. § 1677(5)(A). 
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obligation to obtain information demanded by statute that is either not 
available or very difficult to obtain.18 Commerce appears to concede 
that the statute requires it to establish a link between the subsidy and 
the product. Otherwise, Commerce would not accurately be able to as- 
sess whether rebates were excessive, i.e., countervailable. Rather, Com- 
merce argues that the statute is not “clear” on exactly what level of 
disaggregation is required in determining the link between the subsidy 
and the product. Therefore, under Chevron, Commerce claims it exer- 
cised permissible discretion in giving effect to the statute’s mandate by 
using data concerning a particular sector rather than for the like prod- 
uct — carbon steel pipe and tube. 

Plaintiff urges that the GATT and the statute require Commerce to 
make a product specific determination. To support this argument, 
plaintiff cites a Federal Circuit case and a prior ITA decision. The Court 
of Appeals for the Federal Circuit approved Commerce’s methodology 
where that methodology required only that the foreign government had 
“reasonably calculated and documented the actual indirect tax inci- 
dence borne by [the exported products] and ha[d] demonstrated a clear 
link between such tax incidence and the amount of [the rebate] pay- 
ments.” Industrial Fasteners Group v. U.S., 1 Fed. Cir.(T) 81, 85, 710 
F.2d 1576 (Fed. Cir. 1983). The court upheld the ITA’s decision not to 
deduct certain government payments from the countervailing duty cal- 
culation in part because the ITA found that the link between indirect 
tax incidence and the payments had not been satisfactorily demon- 
strated. Id. 

Upon examination of the legislative history of the statute, the court 
noted that “Congress wanted such export payments to be free of subsidy 
treatment only “if those payments are reasonably calculated, are spe- 
cifically provided as non-excessive rebates of indirect taxes * * * and are 
directly related to the merchandise exported.” S. Rep. No. 249, 96th 
Cong., 1st Sess. 85, reprinted in 1979 U.S. Code Cong. & Ad. News 471. 
The court found that the ITA regulations pertinent at the time were in 
consonance with the legislative history. 1 Fed. Cir. (T) at 86, 710 F.2d at 
1580. Guideline 2 in Annex 1 to the regulations provided: 


Export payments as an estimate of indirect taxes paid: Generally 
the payment to an exporter of a lump sum calculated and identified 
as a non-excessive rebate of the indirect tax incidence on the ex- 
ported product, and its components, will not be treated as a subsidy 
if the government has reasonably calculated and documented the 
actual tax experience of the product under investigation. 


Id., citing 45 Fed. Reg. 4949. the court further stated that “the intent 
was that the foreign government show that the calculation of the 
amount of export payments was reasonable when made, through proof 


18The irony of this situation is not lost on the Court. Commerce’s normal course of action where the foreign country 
or company does not supply accurate or sufficient information, in a form that Commerce can easily apply to the statute, 
is to reject the information, refuse the related deductions, and use best information to calculate a rate which is typically 
higher than the one that would have resulted from the rejected information. 
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demonstrating the actual basis of those payments in the indirect tax 
incidence carried by the exported articles.” Industrial Fasteners Group, 
1 Fed. Cir. (T) at 87, 710 F.2d at 1581. 

Plaintiff asserts that Commerce has consistently followed this policy 
of requiring that the foreign government have reasonably calculated 
and documented the actual tax incidence borne by the product con- 
cerned; even as recently as 1989. See Antifriction Bearings From Thai- 
land, 54 Fed. Reg. 19,130 (May 3, 1989); Certain Textile Mill Products 
from Thailand, 52 Fed. Reg. 7636 (March 12, 1987); Cotton Sheeting 
and Sateen from Peru, 48 Fed. Reg. 4588 (Feb. 1, 1983). In the Antifric- 
tion Bearings case, Commerce compared “the rebate received to the av- 
erage incidence of indirect taxes on inputs physically incorporated in 
bearings only.” 54 Fed. Reg. at 19,137. Plaintiff concludes, 


In Antifriction Bearings, as in the instant case, the inputs itemized 
in the GOT’s calculations included both inputs physically incorpo- 
rated in the product under investigation and inputs not incorpo- 
rated in the product under investigation. /Jd./] In that case, 
Commerce properly segregated the amount of the rebate attribut- 
able to taxes and duties paid on items physically incorporated in 
bearings, and determined that the amount by which the authorized 
rebate exceeded that figure constituted a countervailable subsidy. 


Id.] 


Plaintiff's Brief, at 9-10. 

The Court finds that the prior determination in Antifriction Bearings 
is persuasive evidence that Commerce considered the methodology de- 
scribed therein a reasonable and appropriate interpretation of the 
statutory mandate codifying the GATT. The Court will, however, up- 
hold Commerce’s current methodology if it is also a reasonable interpre- 
tation of the statute and otherwise in accordance with law. 

Commerce agrees that in the case of a government program which re- 
bates indirect taxes and import duties, the “entire benefit is counter- 
vailable unless Commerce determines that some portion of the benefit is 
directly linkable to indirect taxes and import duties on inputs physically 
incorporated into the subject merchandise.” See Defendant’s Brief, at 
10. Commerce now offers proposed regulations for this “linkage test” 
and proceeds to discuss how it has applied this test with satisfaction to 
the Thai Tax Certificate program. The Proposed Regulations at section 
355.44(i)(4)(ii) (54 Fed. Reg. at 23,382) state 


(ii) Notwithstanding paragraph (d)(4)(i) /sic/,19 in the case of a 
program purporting to rebate prior stage cumulative indirect taxes 
and/or import charges, or in the case of a program providing for a 
fixed rate of duty drawback shall confer a countervailable benefit, 
unless the Secretary determines that: 

(A) The program operates for the purpose of rebating prior stage 
cumulative indirect taxes and/or import charges; 


19Commerce states that this reference is a typographical error. The correct citation is to paragraph (i)(4)(i). 
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(B) The government accurately ascertained the level of the re- 
bate or fixed duty drawback; and 
(C) The government reexamines its schedules periodically. 


The Court notes some conspicuous differences between these pro- 
posed regulations and the regulations scrutinized in the only Federal 
Circuit case cited for guidance on this issue. See Industrial Fasteners, at 
85. At that time, the ITA “linkage test” to determine whether the export 
payments were subsides or non-excessive rebates of indirect taxes paid 
but not otherwise rebated was worded thus: 


(1) Whether the CCS program operates for the purpose of rebating 
indirect taxes, (2) whether there is a clear link between eligibility 
for CCS payments and payment of indirect taxes, and (3) whether 
the government has reasonably calculated and documented the ac- 
tual indirect tax incidence borne by exported fasteners and has 
demonstrated a clear link between such tax incidence and the 
amount of CCS payments. 


Id. All of the language directing that the link be between the tax pro- 
gram and specific products in the previous linkage test has been excised 
from the new test Commerce now urges on the Court. 

The Department maintains that while its Proposed Regulations di- 
rect Commerce tc determine the prior stage indirect tax incidence with 
respect to physically incorporated inputs into the “exported product,” 
they do not provide a methodology to be used in making this determina- 
tion. Defendant’s Brief, at 14. Consequently, Commerce argues,” * * * 
the regulations do not prohibit Commerce from determining tax inci- 
dence based upon data that relate to a sector of products which includes 
the exported product’.” Id. While this is certainly true, the real issue is 
whether the statute, not the proposed regulations, prevents Commerce 
from proceeding in this way. 

In addition, Commerce argues that although industrial Fasteners did 
not consider the use of product sectors for determining the weighted-av- 
erage tax incidence on like products, the court’s language strongly sup- 
ported Commerce’s position in this case. Specifically, Commerce points 
to language quoted above to the effect that Congress intended that “the 
foreign government show that the calculation was reasonable when 
made, through proof demonstrating the actual basis of those payments 
in the indirect tax incidence carried by the exported articles.” Industrial 
Fasteners, 1 Fed. Cir. (T) at 87, 710 F.2d at 1581; see supra, at 19; accord, 
Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 405, 636 
F. Supp. 961, 966 (1986) (the Court must ensure that the ITA’s method- 
ology is a reasonable means of assessing the net benefit received as a re- 
sult of the illegal subsidy or grant). 

Commerce places undue weight for this proposition in the guidance 
provided by Industrial Fasteners on this issue. Commerce’s previous 
linkage test speaks of documenting the actual indirect tax incidence 
borne by “exported fasteners” and the link between them and the pay- 
ments. Likewise, Guideline 2 in Annex I to the regulations scrutinized 
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in Industrial Fasteners, considered the “exported product [ |] and its 
components” and whether “the government has reasonably calculated 
and documented the actual tax experience of the product under investi- 
gation.” Industrial Fasteners, at 86. Moreover, the Industrial Fasteners 
court interpreted Congress’ “merchandise exported” to apply to the “ex- 
ported articles” in that case. Finally, the GATT provision that is incor- 
porated by the statute speaks of like products, not like product sectors. 

In sum, the language of the statute on its face, as well as the guidance 
from the Federal Circuit appear to direct Commerce to require a tight fit 
between the rebate and tax incidence, and the product at issue. How- 
ever, the driving reason behind this requirement in the statute, and in 
Industrial Fasteners, was to ensure the accuracy of the determination of 
whether the rebate exceeds the tax incidence or not. Commerce claims 
that the method employed in Antifriction Bearings, which looked to the 
specific merchandise, is Jess accurate than its current method. 

In announcing its decision to change its methodology in Butt-Weld 
Pipe Fittings, Commerce stated: 


[For our final determination] we divided the tax incidence on all 
items physically incorporated into all products classified in the sec- 
ondary steel products sector, which includes carbon steel butt-weld 
pipe fittings, by the value of all domestically-produced finished 
goods in this sector. Given that the aggregated data used in the I/O 
study is broken down only by sector, and that each sector covers 
many individual products, ,it is impossible to isolate the value of do- 
mestically-produced pipe fittings. Although the methodology 
described above is a deviation from that used in previous investiga- 
tions involving products from Thailand (see, for example [Antifric- 
tion Bearings]), we believe that it more accurately reflects that 
amount of the allowable rebate. In previous investigations we di- 
vided the tax incidence on all items physically incorporated in the 
subject merchandise only by the value of all domestically-produced 
finished goods in the sector to which the subject merchandise be- 
longs, and apples-to-oranges comparison. In the present investiga- 
tion we divided that tax incidence on all items physically 
incorporated in the sector by the value of all domestically-produced 
finished goods in the sector, a sector-to-sector, or apples-to-apples, 
comparison. 


Butt-Weld Pipe Fittings, 55 Fed. Reg. 1698 (emphasis supplied by defen- 
dant). The Court is leery of pat analogies because they are so susceptible 
to manipulation. In the example above, Commerce shifted from an “ap- 
ples-to-oranges” (or merchandise-to-sector) comparison to an “oranges- 
to-oranges” (sector-to-sector) comparison, not an “apples-to-apples” 
comparison as Commerce claimed. Therefore, ostensibly, Commerce 
‘has moved away from, rather than closer to, the merchandise specific 
correlation intended by the statute to obtain this desired uniformity. 
The mere fact that the method in Antifriction Bearings was flawed does 
not mean that Commerce’s new methodology is permissible—even 
though it may be more accurate than the previous methodology. 
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Commerce responded as follows to the petitioner’s objection to this 
change in methodology: 


Petitioner argues that the law requires us to calculate the allowable 
rebate for the [Tax Certificates program] based on the tax incidence 
on items physically incorporated in the exported product only. Peti- 
tioner advocates the/sic/ we return to our practice [followed in An- 
tifriction Bearings, ]. 

Respondents counter that the law does not specify at what level of 
disaggregation the physical incorporation test must be performed, 
thereby allowing us to use the tax incidence on items physically 
incorporated in the entire secondary steel sector as a surrogate for 
the tax incidence on items physically incorporated in the subject 
merchandise. 

DOC Position: 


The I/O study is structured on a sectoral basis and, therefore, it is 
impossible to isolate the indirect tax incidence attributable solely to 
the subject merchandise. Accordingly, we have determined that it is 
appropriate to use the tax incidence on all items physically incorpo- 
rated into the secondary steel sector products to calculate the 
amount of allowable rebate of indirect taxes under this program. 


55 Fed. Reg. 1700 (Comment 3) (emphasis supplied by defendant). 
While the Court is sympathetic to Commerce’s dilemma, Commerce 
need not accept imperfect data, or data that is impossible to reconcile 
with its statutory mandate. On the contrary, Commerce usually rejects 
such data, and the reduction from the tariff calculation that the data 
supports, absent other information by which Commerce can verify par- 
ty’s submissions. To do otherwise oppugns the well-established princi- 
ple that the party under investigation should not be permitted to control 
the record by submitting insufficient, or inappropriate data. See Saha 
Thai Steel Pipe Co. v. United States, __CIT__, Slip Op. 93-131 at 13 
(July 15, 1993) (and cases cited therein). Therefore, the mere fact that it 
was impossible for Commerce to obtain information on the specific mer- 
chandise is no justification, by itself, for accepting the sector-to-sector 
comparison. 

Under the traditional Chevron analysis, the Court must first decide 
whether the statute at issue is clear. If the statute is clear, the Court and 
the Commerce Department must give effect to the statute. The Court 
concludes, from the discussion above, that the statute is clear only in 
that it requires a reasonable link between the subsidy program and the 
product for which a remission or rebate has been granted. 

The statute does not clearly set out what methodology the Commerce 
Department must employ to assess or verify this relationship between 
subsidy and product. As discussed above, Commerce has broad discre- 
tion to choose a methodology to satisfy the statutory mandate. Com- 
merce has argued that its new methodology is more accurate than that 
utilized in Antifriction Bearings — even though the Court has observed 
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that the Antifriction Bearings methodology reflects a more literal 
approach to fulfilling the statutory mandate.20 Plaintiff has not sub- 
stantially rebutted this contention, even though it has established to the 
satisfaction of the Court that the new methodology is clearly susceptible 
to error.21 

While this issue has never been addressed by this Court, the Court has 
been permissive of Commerce’s chosen methodology regarding similar 
problems in antidumping reviews. In Far East Machinery Co., Ltd. v. 
United States, 12 CIT 972, 699 F. Supp. 309 (1988) (“Far East IT”), this 
Court found that a Taiwanese manufacturer demonstrated sufficient 
links between duties paid in Taiwan on steel coil suitable for incorpora- 
tion into exported pipe to warrant adjustment to United States price for 
drawback of duties. See also, Far East Machinery Co., Ltd. v. United 
States, 12 CIT 428, 688 F. Supp. 610 (1988) (“Far East I”) (initial re- 
mand instructing Commerce to consider additional information). In Far 
East II, the Court held that: 


Based on the record in this case, * * * thecourt cannot hold that ITA 
erred in finding the linkage requirement satisfied by a system 
which allows some latitude in matching of specifications of imports 
and exports, in an industry where various sizes and types of pipe are 
made by the same manufacturers. 


Far East II, 12 CIT at 977, 699 F. Supp. at 313. 

In Far East I, the court recognized the difficulty, if not impossibility, 
of determining with absolute certainty some of the figures needed for 
the complex antidumping calculations. See Far East I, 12 CIT at 431, 
688 F. Supp. at 612. In that case, Commerce applied “substitution prin- 
ciples” to facilitate its task. See id. 

In upholding the ITA’s acceptance of Taiwan’s somewhat loose link- 
age test, the Far East Court relied in part on the record and in part ona 
series of administrative determinations which stood for the proposition 
that Commerce was required merely to establish a “reasonable link” be- 
tween duties imposed and rebated. See Far East IT, 12 CIT 975-77, 699 
F. Supp. 312-313; Far East I, 12 CIT at 431-32, 688 F. Supp. at 612; see 
also, Acrylic Film, Strips and Sheets, at Least 0.030 inch in Thickness 
from Taiwan, 49 Fed. Reg. 10,968, 10,972 (Mar. 23, 1984); Bicycles from 
Taiwan, 48 Fed. Reg. 31,688, 31,689-90. 

Just as this Court found the reasonable linkage standard reasonable 
in connecting duties imposed and rebated in an antidumping investiga- 
tion, the Court finds in this case that Commerce reasonably established 
a link between the remission of duties and carbon steel pipe and tube by 
applying a sector-by-sector analysis where adequate information did 
not exist for a product-by-proeduct analysis and where Commerce had 


20The Commerce Department apparently thought so as well, as evidenced by its initial selection of the Antifriction 
methodology to approach this problem. 


21 See supra, n.7 & n.8. 
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found that the sector disaggregation reliably reflected the rebates in the 
past.22 


3. Adjustments to Input/Output Table: 


Plaintiff argues alternatively that if the court does allow the I/O ta- 
bles to be used in a sector-to-sector analysis by the Department, the 
Court should compel Commerce to modify its sector approach for clear 
inaccuracies.23 First, Wheatland argues that because no sector 105 
products are used in the production of pipe and tube, Commerce must 
remove the tax incidence attributable to all sector 105 products. Plain- 
tiff’s Brief at 14-15. This tax figure would be removed from the numera- 
tor of Commerce’s calculation of allowable rebate based on the Thai I/O 
tables. 

Commerce responds that it did consider this modification methodol- 
ogy but chose not to follow it based on the same reasons for which it was 
discarded in Butt-Weld Pipe Fittings. See Defendant’s Brief at 24-26. 
Commerce argues that it would be creating a larger inaccuracy by curing 
the flaw pointed out by Wheatland Tube because Commerce has no way 
of isolating from the value of domestic production figures for each re- 
spective sector (the denominator in the allowable rate calculation) the 
amount which represents only the subject merchandise. 

Second, Wheatland notes that the only significant physically incorpo- 
rated input is hot-rolled coil — all of which was imported for the purposes 
of this revicw, and that domestic taxes are only imposed upon three 


physically incorporated inputs — none of which are sector 105 products. 
Thus, Wheatland argues that failing to remove the value for domestic 
tax incidence on all sector 105 products from the value for tax incidence 
on sector 106 products results in a “double benefit” to pipe and tube 
producers: 


Imported coil incurs no domestic business tax —it only incurs im- 
port duties and taxes which are rebated under the duty drawback 
program or the “A rate * * *. In addition to getting the benefit of 
either the “A” rate or duty draw back, they get credit for domestic 
taxes paid by producers of other sector 106 products on sector 105 
inputs used to produce those other products. 


* * * The GOT had already provided Commerce with information 
on the amount of business taxes imposed on non-ferrous metal 
(107), plastic wares (098), and paints, varnishes and lacquers (087). 
Questionnaire Response at Exhibit 8, A.R. 14. The uncontroverted 
evidence demonstrates that these are the only inputs in the I/O Ta- 
ble that are physically incorporated into the subject merchandise 
and on which domestic business taxes are imposed. Therefore, if 
Commerce were to use the I/O Table, it should have calculated the 
total indirect tax incidence for the subject pipe and tube as the sum 


95 ; 

22uThe methodology used in completing the I/O table has repeatedly been evaluated and approved by the Depart- 
ment in numerous countervailing duty determinations involving products from Thailand.” 56 Fed. Reg. 25,407 (Com- 
ment 1). 


23See discussion of I/O inputs, supra, at n.7 & n.8 and accompanying text. 
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of the taxes on those three input categories, divided by the FOB 
value of all sales of sector 106 products.[ |] 


Plaintiff's Brief at 14-15. 

Again, Commerce counter that Wheatland’s argument “suffers from 
the fact that it is impossible to isolate the value of pipe and tube produc- 
tion from the total production value for all sector 106 products * * *. 
Moreover, Wheatland would have Commerce perform an even less accu- 
rate comparison, as Wheatland has further reduced the value of the nu- 
merator by including only domestically produced inputs, despite the 
fact that the denominator would include the value of production for 
products produced with both domestic and imported products.” Defen- 
dant’s Brief at 26. However, as defendant points out, even plaintiff con- 
cedes that the information necessary to make these adjustments in not 
available. See Id. at 26 n.14, citing Plaintiff’s Brief at 15 n. 38 (“Ideally, 
of course, the rate for standard pipe would be determined by using prod- 
uct-specific tax totals and value totals, but the GOT Sector 106 study did 
not provide such data.”) 

Wheatland argues, finally, that the Court should remand this issue 
with instructions that Commerce resort to BIA if the Thai respondents 
cannot supply figures isolating the value of pipe and tube production 
from the total production value for all sector 106 products. Commerce, 
however, has made it abundantly clear that it has already analyzed the 
various facts (and lack thereof) and methodologies to arrive at most ac- 
curate approach to assessing the excess rebates in the GOT Tax Certifi- 
cate Program —a program which has achieved a satisfactory level of 
accuracy continuously in the past. Therefore, a remand with instruc- 
tions to rely on best information available would be frivolous. 

Commerce does not directly dispute the merits of Wheatland’s claims. 
Rather, Commerce insists that overall, its methodology is more accu- 
rate. The Court cannot conclude, based on the record before it, that the 
Department of Commerce did not act reasonably in choosing the more 
accurate of the two imperfect methodologies. 


CONCLUSION 


The Department of Commerce’s methodology for determining the ac- 
tual amount rebated by the Thai government on carbon steel pipe and 
tube is not perfect, nor is it perfectly accurate. The Department’s meth- 
odology, based on the Court’s review of the record, was a reasonable way 
to proceed based on the information at the Department’s disposal and 
has a satisfactory record of reliability. Plaintiff has not proposed a satis- 
factory alternative to substitute for or correct the Department’s 
methodology. Therefore, the decision of the International Trade Ad- 
ministration, Department of Commerce is affirmed. 
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OPINION 


AQUILINO, Judge: This action, which has been designated a test case 
pursuant to CIT Rule 84(b), contests denial by the U.S. Customs Service 
of entry at the port of Chicago, Illinois of seamless steel tubular sections 
from the Federal Republic of Germany. Customs denied entry (and the 
protest thereof) upon a determination that that merchandise was 
within the ambit of a so-called voluntary restraint agreement between 
the European Economic Community (“EEC”), including Germany, and 
the United States requiring an export license, which was not among the 
import papers. 


I 


The agreement referred to has been recorded as “Arrangement in the 
form of an exchange of letters with the United States of America con- 
cerning trade in steel pipes and tubes” (Oct. 1, 1985)1, which provide, 
among other things: 

1. The EEC shall restrain exports to, or destined for consumption 
in, the USA of steel pipes and tubes described in Annex A, originat- 
ing in the Community * * * to a level of 7,6% of US apparent con- 
sumption for calendar years 1985 and 1986. During this period, 
export licences shall be required for pipes and tubes.2 
Annex A to the letters lists classification numbers of the parties, includ- 
ing item 610.4045 et seq. from the Tariff Schedules of the United States 
(“TSUS”). 

Upon attempted entry, Customs concluded that the steel sections at 
issue were classifiable under TSUS item 610.52 (1988) as “Pipes and 
tubes and blanks therefor, all the foregoing of iron (except cast iron) or 
steel * * *: Other * * *: Other * * *: Not suitable for use in the manufac- 
ture of ball or roller bearings * * *: Alloy iron or steel * * *: Other”. That 
item is listed in Annex A to the restraint agreement as well as in TSUS 
Schedule 6, Part 2 (“Metals, Their Alloys, and Their Basic Shapes and 
Forms”). 


1 See 29 O.J. Eur. Comm. (No. L 9) (1985). 


2 Id. at p. 2, para. 1 (Letter No. 1 A. Letter from the European Economic Community) and p. 5, para. 1 (Letter No. 1B. 
Letter from the United States of America) (1985). 
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Entry has been sought for the merchandise for installation in automo- 
biles, and the putative importer, now the plaintiff herein, takes the posi- 
tion that the sections are classifiable under TSUS Schedule 6, Part 6 
(“Transportation Equipment”), in particular item 692.32 thereunder 
(“Chassis, bodies (including cabs), and parts of the foregoing motor ve- 
hicles * * *: Other: * * * Other: * * * Other”) 

Customs has abided by its original decision, which has led to com- 
mencement of this and similar, other cases. 

Trial herein was governed by a pretrial order, setting forth a number 
of uncontested facts, among other things, but also by an order protect- 
ing the proprietary information adduced, including that constituting 
some of those facts. Discussion hereinafter is thus restricted by the con- 
cerns for confidentiality. 


II 


The pretrial order stipulates the excluded merchandise to be 
comprised of three 20-piece sets of seamless tubular sections shipped 
from Benteler Werke A.G., Paderborn, Germany to the plaintiff, each 
group of which has enumerated characteristics as to length, weight, wall 
thickness, outer diameter, melt number, chemical composition, etc. 
Furthermore: 


8. Plaintiff uses the merchandise, in its condition as imported, 
solely to produce automotive reinforcement side-door beams and 
assemblies to minimize the safety hazard caused by intrusion into 
the passenger compartment in a side impact accident. 

9. The anti-impact performance of side-doors on passenger auto- 
mobiles required by the United States Government is set forth in 
Federal Motor Vehicle Safety Standard (FMVSS) 214, published at 
49 C.F.R. 571.214, promulgated December 2, 1971 and amended 
March 17, 1980. 

10. After importation, the merchandise is either straight-cut or 
contour-cut on laser cutting machines to length. 

11. After the imported tubular sections are cut to length by 
straight or contour-cut, brackets are in some cases attached to each 
end by welding. In the case of door beams for [name deleted], one 
end is deformed and the other has a plug inserted. 


* * * * * * * 


17. Benteler Werke, A.G., Paderborn, Germany, is the assignee of 
the U.S. Patent No. 4,210,467, issued July 1, 1980 to Stefan Klatzer, 
Schloss Neuhaus, and Winfried Dickhoff, Paderborn * * * entitled 
“Method of Making a Reinforcement for Vehicle Doors.” 

18. Benteler Werke, A.G. * * * is alsothe owner of German Patent 
No. DE 27 50 867 C2, filed on November 14, 1977 and granted on 
October 20, 1983, showing as inventors Stefan Klatzer and 
Winfried Dickhoff, and entitled “Use of Steel Alloy For Tubes for 
Door Reinforcement.”3 


3 Pretrial Order, Schedule C, pp. 3, 4. 
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The foregoing, stipulated paragraph 8 incorporates the stated pur- 
pose and scope of the referenced federal safety standard No. 214, which 
applies to U.S. passenger cars and requires that their side doors have in- 
itial, intermediate and peak crush resistances with seats removed of not 
less than 2,250 pounds, 3,500 pounds, and two times the curb weight of 
the vehicle or 7,000 pounds, whichever is less. If a manufacturer opts to 
test with seats installed, the required minimum respective resistances 
are 2,250 pounds, 4,375 pounds, and three and one half times the curb 
weight of the vehicle or 12,000 pounds, again whichever is less. 49 C.F.R. 
§ 571.214 S3. 

As indicated in the pretrial order quoted above, patent DE 2750867 
C2 was filled with the German Patent office on November 14, 1977 
and granted on October 20, 1983 sub nom. Verwendung einer 
Stahllegierung fuer Rohre zur Tuerverstaerkung. The claim for this pat- 
ent, the foregoing title of which has been translated per plaintiff's ex- 
hibit 3 as “Use of a steel alloy for tubes for door reinforcement”, is 
translated in the exhibit, in part, as follows: 


Use of a steel alloy consisting of 0.14 to 0.18% carbon, 0.15 to 
0.3% silicon, 1.6 to 1.8% manganese, 1.9 to 2.1% chromium, 0.45 to 
0.60% molybdenum, and aluminum content required for deoxidiz- 
ing-of at least 0.015% — and the remainder of iron, to be used as a 
material for tubes or shaped tubes for reinforcing the doors of mo- 
tor vehicles, which (tubes) are manufactured in accordance with 
conventional methods, annealed at 900 to 930 degrees Celsius and 
then air-cooled. 

* * * * * * * 


The invention relates to the use of a steel alloy for manufacturing 
tubes or shaped tubes for reinforcing the door of a motor vehicle, 
whereby a steel tube is used as a mechanical tube which, after the 
final heat treatment, is hot-shaped to manufacture the tube or the 
shaped tube. 

The tube or shaped tube is a so-called impact absorber. 

* * * * * * * 


If sufficient safety against external mechanical force is to be pro- 
vided, the mechanical characteristics of the steel tube or of the 
shaped steel tube must meet certain minimum requirements. In 
some countries, there already exist legal provisions, which specify 
the minimum requirements as to the mechanical characteristics of 
the door reinforcement of motor vehicles. 

* * * * * * * 


The values specified for tensile strength, limit of stretch, break 
elongation and * * * deformation have been achieved up to now by 
using * * * steel tubes that have been manufactured from titanium- 
alloyed steels or from S[t] 52-3. 

The use of such steel tubes, however, has the disadvantage that 
the heat treatment of the tubes consists of a great number of treat- 
ment steps, especially extensive tempering measures, such as for 
instance, hardening in a salt bath and drawing the temper in oil 
subsequent to the final heat treatment and/or the hot-forming in 
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the case of steel tubes based on St 52-3. The heat-treatable state 
must be attainable for steels with high carbon content as well as for 
alloyed steels. 

The purpose of the invention was, therefore, to specify a steel al- 
loy for tubes or shaped tubes for the purpose of reinforcing doors of 
motor vehicles, the mechanical characteristics of which would meet 
the minimum requirements after a simple heat treatment and 
which would not change substantially even as a result of design-re- 
lated hot-forming. 

This purpose is being met by the use of the alloy specified in [this] 
caim** *. 

In contrast to the use of known alloys, from which tubes or 
shaped tubes for reinforcing the door of a motor vehicle are manu- 
factured, and which are derived from a steel tube of titanium-al- 
loyed steel or from St 52-3, the use of the alloy pursuant to the 
invention has the advantage that the specified values of tensile 
strength, limit of stretch, break elongation, and * * * of deforma- 
tion are achieved without the need to subject the steel tube or the 
shaped tube to any time-consuming quenching and tempering 
processes subsequent to the heat treatment and the hot-forming. In 
addition, realigning of the tube or the shaped tube may be dis- 


pensed with. 


Expert testimony at the trial supported the foregoing claim4, except 
for the need to anneal. Nonetheless, defendant’s expert took the posi- 
tion that the merchandise derived from the patent(s) and denominated 
as BTR 1105 is within the ambit of the standard specification of the 
American Society for Testing and Materials (“ASTM”) for seamless car- 
bon and alloy steel mechanical tubing, number A519-86b6. 

That specification is stated to cover “several grades of carbon and al- 
loy steel seamless mechanical tubing” which are listed in tables setting 
forth chemical requirements for low-carbon, other-carbon and alloy 
steels. Table 3 lists some 99 designated grades of alloy steel, not one of 
which exactly matches the chemical composition of BTR 110. Cf. Tr. at 
213. Indeed, defendant’s expert testified, and the court so finds, that the 
merchandise at issue has a “unique chemical content”. Jd. at 217. And 
the interaction of that content plus the heat-treating process are the pri- 
mary reasons for its claimed uniqueness. See id. at 35. 


4 4 similar claim is contained in U.S. patent 4,210,467, issued July 1, 1980 and entitled “Method of Making a Rein- 
forcement for Vehicle Doors”. See Joint exhibit 13; trial transcript (“Tr.”), p. 22. 
The plaintiff also produced a copy of its U.S. patent 4,636,608, dated January 13, 1987 and entitled “Laser Contour 
Cut Door Beams”, the abstract of which states: 
Acontour cut door beam for automobiles, and apparatus and method of forming same. A steel tube is contour cut 
with a laser beam from a source offset from an operative axis coincident with the tube axis, using simultaneous 
rotational and linear advancement between the tube and cutting beam to form an arcuate outer end terminus on 
the tube in a plane transverse to the axis, an arcuate inner terminus on the tube in a plane transverse to the axis, an 
arcuate inner terminus on the opposite side of the tube in a second plane transverse to the axis, and a pair of mirror 
image contoured edges joining said termini, with all portions being on radii relative to said axis. 
Plaintiff's Exhibit 1, third page. 


5 This designation is derived in turn from the letter B in the name Benteler plus T from Tuer and R From Rohr. The 
number refers to a minimum tensile strength of 110 kilograms per square millimeter. See, e.g., Tr. at 10. 


S See, e.g., Tr. at 212. 
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Ill 

Whatever the content or the claim, the Customs Courts Act of 1980 
provides that, in an action such as this, the classification by the Service 
“is presumed to be correct” and the “burden of proving otherwise shall 
rest upon the party challenging such decision.” 28 U.S.C. § 2639(a)(1). 

The defendant points out that chief use, rather than actual use, of a 
good is dispositive and that TSUS General Interpretive Rule 10(e)(i) de- 
fined chief use as “the use that exceeds all other uses (if any) combined.” 
On its part, the plaintiff takes the position that, since its merchandise is 
properly classifiable as unfinished parts of motor vehicles, exclusion by 
Customs under the provision for pipes and tubes eo nomine7 was pre- 
cluded by headnote 1(iv) to Schedule 6, Part 2, which stated that that 
provision did not cover “other articles specially provided for elsewhere 
in the tariff schedules, or parts of articles.” Under General Interpretive 
Rule 10(ij), to fall within the provision for automotive parts, the mer- 
chandise as imported had to be “solely or chiefly used as a part of” an 
automobile. 

In United States v. Buss & Co., 5 Ct.Cust.App. 110, T.D. 34183 (1914), 
the court addressed whether cotton for coat hangers, which for reasons 
of economy was first woven “in the piece”, was correctly classifiable as 
cotton tape, or as coat hangers, consistent with its actual use in the 
United States. The court stated that, in determining when material be- 
comes an “article specially provided for”, the 

rule of decision is * * * that where such articles are imported in the 
piece and nothing remains to be done except to cut them apart they 
shall be treated for dutiable purposes as if already cut apart and as- 
sessed according to their individual character or identity. This fol- 
lows, however, only in case the character or identity of the 
individual articles is fixed with certainty and in case the woven 
piece in its entirety is not commercially capable of any other use. 
5 Ct.Cust.App. at 113. The court held the cotton met this test. The arti- 
cles were used exclusively for coat hangers, and while they are “not ab- 
solutely incapable of use in the piece as tapes * * * the cross marks which 
have been woven into them are unnecessary and even detrimental to 
such uses.” Id. See also E.M. Chemicals v. United States, 13 CIT 849, 
856-58, 728 F.Supp. 723, 728-30 (1989), aff'd, 920 F.2d 910 (Fed.Cir. 
1990); Heraeus-Amersil, Inc. v. United States, 10 CIT 258, 261, 640 
F.Supp. 1331, 1333 (1986); Doherty-Barrow of Texas, Inc. v. United 
States, 3 CIT 228, 231-32 (1982); Bendix Mouldings, Inc. v. United 
States, 73 Cust. Cust.Ct. 204, 205, C.D. 4576, 388 F.Supp. 1194 (1974). 

The defendant argues that the class or kind of merchandise at bar is 

mechanical tubing, which was defined by its expert trial witness as a 


‘ The plaintiff does concede that its goods meet the 


definition of pipes and tubes set forth in Headnote 3, Schedule 6, Part 2, TSUS, since they are all tubular (hollow) 
and the tariff definition includes tubes of all cross-sections. Additionally, they contain alloying elements in quanti- 
ties which place them within the generic definition for other alloy steel in Headnote 2, Subpart B, Schedule 6, 
TSUS, and mea within the generic language of TSUS item 610.52, which covers other pipes and tubes of alloy 
iron or steel. 


Plaintiff's Post-Trial Brief at 59-60 (footnote omitted). 
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“custom made product produced in many sizes and shapes and to a wide 
variety of chemical composition|[s] and mechanical properties.”8 He 
compared a common type of ASTM A519 tubing with BTR 110 and con- 
cluded the latter’s dimensions could be altered to meet the specifica- 
tions for the more common type and, in that form, would be cheaper. See 
Tr. at 203-05; Defendant’s Exhibit W. However, the witness also testi- 
fied that type, if made to the BTR 110 dimensions, would not be suitable 
for use as a car-door beam since it would be too heavy and not have the 
same tensile strength. Tr. at 219-21. 

At trial, Benteler advertisement for, and a little evidence of, use of 
BTR 110 other than as side car-door beams was adduced, but not in the 
United States, where the exclusive application has been automotive9, as 
projected in the patent(s) and stipulated by the parties, supra. While any 
desire for a broader market for the product on the part of the manufac- 
turer is understandable, the clear weight of the evidence before the 
court is counter to wider commercial acceptance due to expense and to 
limited workability, which results from its chemical content and its 
physical characteristics like diameter, wall thickness and inner tubular 
surface. See id. at 57,58, 76, 77, 79, 98, 166-67. Defendant’s expert could 
only conjure up “a number of potential applications.” Jd. at 203. 

The BTR 110 sections were designed at the request of automakers to 
conform to “rigid specifications as to chemical composition and tensile 
strength” as well as to stretch, break elongation and deformation load so 
as to meet FMVSS 214, to quote from Doherty-Barrow of Texas, Inc. v. 
United States, 3 CIT at 232. See also Heraeus-Amersil Inc. v. United 
States, 10 CIT at 262; 640 F.Supp. at 1333 (the merchandise “was manu- 
factured to particular specifications and * * * was designed for, and used 
only as, contacts in certain telephone relays”). In short, BTR 110 pos- 
sesses a specific utility different from the class. United States v. Carbo- 
rundum Company, 536 F.2d 373, 377 (CCPA), cert. denied, 429 U.S. 979 
(1976). And the court finds that BTR 110 is chiefly used, in fact is dedi- 
cated to be used, as automotive side-door impact beams. 

However, proof of use is not sufficient. The plaintiff also has to estab- 
lish that the merchandise is so far advanced in manufacture as to be 
identifiable as an unfinished automotive part. See, e.g., American Im- 
port Co. v. United States, 26 CCPA 72, 75, T.D. 49612 (1938); Corragio 
Design, Inc. v. United States, 12 CIT 143, 145 (1988) (“It is well settled 
that ‘no matter how close the importation is to the finished article or 
how dedicated it is to a single use, it remains a material until the 
identi[t]y of actual articles can be seen emerging with certainty from the 
undifferentiated material’”, quoting Bendix Mouldings, Inc. v. United 


8 Defendant’s Post-Trial Brief at 21, quoting Tr. at 195. However, the factors listed by the courts in United States v. 
Carborundum Company, 536 F.2d 373, 377 (CCPA), cert. denied, 429 U.S. 979 (1976), and Standard Commodities Im- 
port Corp.v. United States, 12 CIT 296, 299 (1988), as pertinent in determining the class or kind of merchandise in ques- 
tion, in particular, the expectations of ultimate purchasers; the channels, class or kind of trade in which the merchan- 
dise moves; the environment of the sale; and the economic practicality of using the import in the same manner as mer- 
chandise which defines the class, do not lend support to this position on the part of the defendant. 


9 See, e.g., Tr. at 53, 82, 97, 203. 
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States, 73 Cust.Ct. at 206, 388 F.Supp. at 1194-95). The plaintiff relies 
on Doherty-Barrow of Texas, Inc. v. United States, supra, in which the 
court held that steel strip imported in coils was sufficiently advanced in 
manufacture to be considered bale ties. The merchandise was found to 
be “in conformance with rigid specifications as to chemical composition 
and tensile strength” and, beyond cutting, required no additional proc- 
essing, manufacturing or finishing. 3 CIT at 232. Thus, the court con- 
cluded that “the character or identity [of the coils] * * * is fixed with 
certainty, and, accordingly, an article specially provided for as a bale tie 
made from strip”. Jd. Similarly, the court in Heraeus-Amersil, Inc. v. 
United States, supra, found that contact tape imported in reels had been 
so advanced in manufacture as to be considered parts of telephone re- 
lays rather than semi-manufactured rolled precious metal even though 
the tape required cutting and welding after importation. 10 CIT at 
262-63, 640 F.Supp. at 1334. 

In Bendix Mouldings, Inc. v. United States, supra, the court held that 
nine-foot wood moldings imported for use in making frames were mate- 
rial rather than unfinished frames as there were “no individual frames, 
finished or unfinished, whose identity was fixed with certainty at the 
time of importation”. 73 Cust.Ct. at 206, 388 F.Supp. at 1194. The deci- 
sion relied on the opinion in American Import Co., inter alia, where the 
issue was whether lengths of silk fishing leader gut were more properly 
classified as unfinished leaders rather than as manufactures of silk. Al- 
though recognizing that that merchandise was undeniably material for 
the making of leaders and that “the only thing to be done to make the 
finished leader is to cut [it] to length and, after soaking to soften the 
same, tie the loops”, the court held that the 


mere fact that the instant merchandise is chiefly used, or for that 
matter exclusively used for leaders * * * does not take it out of the 
“material” class. * * * The mere fact that a thing has but one use 
does not require that it be considered as an article unfinished. Ifthe 
material has been so far processed from the “material” stage to a 
partly-completed article, then it loses its character as material and 
takes on the characteristics of the article for which the material was 
intended. 


26 CCPA at 75-76. In contrast, in Lee Enterprises, Inc. v. United States, 
84 Cust.Ct. 208, C.D. 4860 (1980), the court concluded that plates were 
parts of printing machines rather than articles of aluminum, as they 
“were dedicated to use as printing plates, and * * * the identity of the 
individual article was fixed with certainty” even though they required 
trimming, hole-punching and bending after importation. Jd. at 213, 214. 
Bendix Mouldings and American Import were distinguished, as the 
merchandise therein was “imported in rolls, coils, reels or lengths 
rather than individual pieces”. Jd. at 213. The court relied, in part, on 
Geo. S. Bush & Co. v. United States, 34 CCPA 17, C.A.D. 338 (1946). As 
in American Import, the merchandise at issue was silk gut for use as 
leaders in fishing lines. Because the merchandise was imported in five- 
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to seven-foot lengths rather than in coils, the court was able to distin- 
guish American Import and conclude that “each piece of the merchan- 
dise in question was dedicated to the making of a particular length of 
leader.” 34 CCPA at 20. That is, the “exact point in the processing at 
which the material becomes a partly finished article must be deter- 
mined on the basis of the circumstances of each case.” Corraggio De- 
sign, Inc. v. United States, 12 CIT at 145. 

In this case, the parties have stipulated that the lengths of the BTR 
110 sections sought to be entered are 6.09, 5.87 and 6.75 meters. See Pre- 
trial Order, Schedule C, pp. 1, 2. The defendant points to the fact that 
there are no visible markings to indicate “where each tube will be cut so 
as to identify with certainty the individual articles”. Defendant’s Post- 
Trial Brief at 14 (citations omitted). However, the sections are painted 
with colored bands, and the laser-cutting process has eliminated the 
need for such markings, since the required measurements are pro- 
grammed into the cutting machine. See Tr. at 142-44. That is, the num- 
ber of beams to be cut exactly from each section is known prior to 
importation. See id. at 142-43, 168-69. Cf. Doherty-Barrow of Texas, 
Inc. v. United States, 3 CIT at 232 n. 2 (“Reasons of economy similar to 
those found in J.E. Bernard v. United States, 50 Cust.Ct. 41, C.D. 2386 
(1963), may require that the ties be imported coiled rather than cut to 
length”). At importation, the sections are differentiated by part num- 
bers10, as well as by color code, and each is also identifiable by its diame- 
ter and wall thickness. In other words, the “design is specific to a type of 
door and door structure”. Tr. at 123, 168. 

The defendant also argues that the material undergoes substantial 
additional processing after importation, noting that Benteler itself re- 
fers to a three-stage manufacturing process. See Defendant’s Post-Trial 
Brief at 14. The laser-cutting is only the second stage; the beams are not 
delivered to the automakers until welding to extension brackets, if re- 
quired, is completed. Defendant’s expert calculated the total cost of such 
processing incurred after importation as quite high. See Tr. at 211. In 
fact, the completed assemblies are stamped as manufactured in the 
U.S.A. See, e.g., Joint Exhibit 5. However, it is the particular U.S. 
automaker which determines how the beams are to fit into its vehicle 
doors and therefore what additional processing, if any, is necessary. See 
Tr. at 129, 130, 175. 

As the defendant argues, the “significant fact that the courts have 
looked to in distinguishing * * * material from individual articles[ |] is 
whether the importations are dedicated to use for no more than a single 
article and are not bulk material from which an indiscernible number of 
articles could be made after entry.” Defendant’s Post-Trial Brief at 8. In 
the light of all the evidence presented in this case, including those facts 
stipulated by the parties as to precise length, wall thickness, outer di- 
ameter, part number, car model and color code, the court finds that the 


10 See Tr. at 123, 143-44. 
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seamless steel tubular sections are dedicated to a singular use and that 
an indiscernible number of articles could not be made from them upon 
entry. That is, the sections at issue are advanced enough in manufacture 
to be identified as unfinished automotive parts. And that use exceeds all 
other uses combined. 


IV 


In Jarvis Clark Co. v. United States, 733 F.2d 873, reh’g denied, 739 
F.2d 628 (Fed.Cir. 1984), the court of appeals held that the “duty” of this 
Court of International Trade “is to find the correct result, by whatever 
procedure is best suited to the case at hand.” 733 F.2d at 878 (emphasis 
in original). The search for that result in this case necessarily requires 
focus in the end of its unique legal setting, to wit, the Benteler patent(s) 
aimed at compliance with motor-vehicle-safety standards in this coun- 
try, the voluntary restraint agreement between the EEC and the United 
States, as contrasted with the lack of a domestic equivalent for BTR 110. 
See, e.g., Tr. 110-11. This focus leads the court to conclude that the 
statutory presumption of correctness on the part of Customs has been 
overcome, that is, the Service erred in denying entry to the BTR 110, 
which, as landed, is classifiable under TSUS item 692.32, which is not 
listed on Annex A to the aforesaid agreement. Moreover, the paragraphs 
numbered 8 in the letters comprising that agreement provide that the 
United States “shall accept exports of * * * tubes * * * where a shortage 
of supply is identified, i.e. where the US industry is unable to meet de- 
mand in the USA for a particular product.” Such a circumstance is indi- 
cated in the record herein. 

Judgment in favor of the plaintiff will therefore be entered. 


(Slip Op. 93-238) 


Sicma Corp., SOUTHERN Star, INc., Crry Pipe anp Founpry, Inc., LONG 
BEACH IRON Works, INc., OVERSEAS TRADE CorP., GUANGDONG METALS & 
MINERALS Import & Export Corp., U.S. Founpry & MANUFACTURING Co., 
ALHAMBRA Founpry, INc., ALLEGHENY Founnry, Co., BINGHAM & TAYLOR 
Div., VIRGINIA INDUSTRIES INC., CHARLOTTE PIPE & FounpDry Co., DEETER 
Founnry Inc., East JORDAN [RON Works, INc., LEBARON Founpry INC., 
MunIcIPAL CasTINGs, INc., NEENAH Founpry Co., OPELIKA Founpry Co., 
Inc., TYLER Pipe Inpustries, INc., AND VULCAN Founnpry, INC., 
PLAINTIFFS, AND U.V. INTERNATIONAL, PLAINTIFF-INTERVENOR Uv. UNITED 
STATES, DEFENDANT, AND GUANGDONG METALS & MINERALS ImporT & 
Export Corp., AND U.S. FouNDRY AND MANUFACTURING CO., ET AL., 
DEFENDANT-INTERVENORS 


Consolidated Court No. 92-04-00283 


Plaintiffs move pursuant to Rule 56.1 of the Rules of this Court for judgment on the 
agency record contesting the Department of Commerce, International Trade Administra- 
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tion’s (“Commerce”) (1) use of government controlled prices in India for pig iron and scrap 
iron, rather than publicly available data; (2) valuation of inland freight; (3) valuation of 
overhead costs; (4) profit calculation; (5) failure to determine whether the construction 
castings industry is market oriented; (6) failure to institute reviews for China National 
Machinery Import and Export Corporation (“MACHIMPEX”), Liaoning, and use of “best 
information available” for determining foreign market value for MACHIMPEX Liaoning 
as a non-responsive company; (7) setting of one country-wide dumping margin for all Chi- 
nese companies; (8) failure to assign the highest dumping margin to companies that re- 
fused to respond to Commerce’s request for information; (9) use of import statistics to 
value scrap steel; and (10) use of Indian coke prices. 

Held: Plaintiffs’ motion is granted in part and this case is remanded to Commerce to 
(1) reconsider its use of Indian pig iron and scrap iron prices to calculate Sigma’s and 
Guangdong’s foreign market value, (2) recalculate freight costs using the information on 
the record which was submitted by respondents, (3) assess duties against MACHIMPEX 
Liaoning at the 11.66% deposit rate that it paid upon importation. Plaintiffs’ motion is 
denied in all other respects. 

[Plaintiffs’ motion granted in part and denied in part; case remanded to Commerce. ] 


(Dated December 20, 1993) 
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OPINION 


Tsouca.as, Judge: Plaintiffs, Sigma Corporation, et al., move pursu- 
ant to Rule 56.1 of the Rules of this Court for judgment on the agency 
record contesting the Department of Commerce, International Trade 
Administration’s (“Commerce”) determination in Final Results of 
Antidumping Duty Administrative Review: Certain Iron Construction 
Castings From the People’s Republic of China, 57 Fed. Reg. 10,644 
(1992). Specifically, plaintiffs contest Commerce’s (1) use of govern- 
ment controlled prices in India for pig iron and scrap, rather than pub- 
licly available data; (2) valuation of inland freight; (3) valuation of 
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overhead costs; (4) profit calculation; (5) failure to determine whether 
the construction castings industry is market oriented; (6) failure to in- 
stitute reviews for China National Machinery Import and Export Cor- 
poration (“MACHIMPEX”), Liaoning, and use of “best information 
available” for determining foreign market value for MACHIMPEX 
Liaoning as a non-responsive company; (7) setting of one country-wide 
dumping margin for all Chinese companies; (8) failure to assign the 
highest dumping margin to companies that refused to respond to Com- 
merce’s request for information; (9) use of import statistics to value 
scrap steel; and (10) use of Indian coke prices. 

On July 6, 1990, Commerce issued a notice of initiation of an adminis- 
trative review for the period May 1, 1989 through April 30, 1990. Initia- 
tion of Antidumping and Countervailing Duty Administrative Reviews 
(“1989-90 Initiation”), 55 Fed. Reg. 27,859 (1990). Commerce subse- 
quently issued its preliminary results of this review on August 2, 1991. 
Preliminary Results of Antidumping Duty Administrative Review: Cer- 
tain Iron Construction Castings From the People’s Republic of China 
(“Preliminary Results”), 56 Fed. Reg. 37,074 (1991). The Final Results 
were issued on March 27, 1992. Final Results, 57 Fed. Reg. at 10,644. 
Oral Argument was heard in this case on July 20, 1993. 


DISCUSSION 


In reviewing a final determination of Commerce, this Court must up- 
hold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence has been defined as being 
“more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). It is “not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


1. Use of Indian Pig Iron and Scrap Prices: 

Plaintiffs, Sigma Corporation, Southern Star, Inc., City Pipe and 
Foundry, Inc. and Long Beach Iron Works, Inc. (“Sigma”) and plaintiff- 
intervenor, U.V. International (“UV”), claim that Commerce’s valu- 
ation of Chinese pig iron and scrap iron using Indian pig iron and scrap 
iron prices provided by an Indian producer was unsupported by sub- 
stantial evidence on the record and not in accordance with law. Brief in 
Support of Plaintiffs’ (Sigma’s) and Plaintiff-Intervenor’s Motion for 
Judgment Upon the Agency Record (“Sigma Motion”) at 7. Sigma and 
U.V. further claim that Commerce ignored the extensive involvement of 
the Indian government in the industry and the fact that Indian pig iron 
and scrap prices were not fair market prices. Jd. 
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Plaintiff, Guangdong Metals & Minerals Import & Export Corpora- 
tion (“Guangdong Minmetals”), also claims that Commerce’s use of do- 
mestically produced Indian pig iron to value Guangdong Minmetals’ pig 
iron was unreasonable. Plaintiff Guangdong Minmetals’ Memorandum 
of Points and Authorities in Support of its Rule 56.1 Motion for Judg- 
ment on the Agency Record (“Guangdong Minmetals Memorandum”) 
at 10. 

Sigma and UV claim that the prices used by Commerce to value pig 
iron and scrap were not market driven. Sigma Motion at 7. The statute 
clearly states that prices must be market driven. According to 19 U.S.C. 
§ 1677b(c)(1), “the valuation of the factors of production shall be based 
on the best available information regarding the values of [the factors of 
production] in a market economy country or countries considered to be 
appropriate by the administering authority.” 

Sigma states that the International Trade Commission has found that 
the Indian government controls the foreign trade of pig iron and scrap in 
India. “Imports of pig iron and scrap are routed through the official 
agencies, Steel Authority of India Ltd. (SAIL) and Metal Scrap Trade 
Corp. Ltd. (MSTC), respectively.” Administrative Record (“AR”) (Pub.) 
Docs. 51 at 5, 53 at 6. 

Sigma also claims that the Indian government’s involvement in the 
pig iron and scrap market is further demonstrated by the International 
Price Reimbursement Scheme (“IPRS”). Sigma Motion at 10. Com- 
merce’s reviews of the countervailing duty on Indian castings found 
that the IPRS provided a subsidy to India’s castings exporters because 
the IPRS rebated “the difference between higher domestic and lower in- 
ternational prices” of pig iron. See Preliminary Results of Countervail- 
ing Duty Administrative Review: Certain Iron-Metal Castings From 
India, 55 Fed. Reg. 46,699, 46,700 (1990). 

The Indian IPRS has also been subject to decision by this court in 
which Commerce defended its determination that the program granted 
a subsidy to Indian castings exporters. See RSI (India) Put., Lid. v. 
United States, 12 CIT 331, 687 F. Supp. 605, aff'd, 876 F.2d 1571 (Fed. 
Cir. 1989). 

This Court has stated that “Commerce shall avoid using any prices 
which it has reason to believe or suspect may be dumped or subsidized 
prices. * * * In fact, Commerce repeatedly has failed to base foreign mar- 
ket value upon surrogate countries’ prices for exports if those exports 
may benefit from subsidies or are being dumped.” Tehnoimportexport, 
UCF America Inc. v. United States, 16CIT__—,_, 783 F.Supp. 1401, 
1405 (1992). 

Indian castings and the Indian IPRS have also been the subject of 
dumping investigations by Commerce. See Certain Welded Carbon Steel 
Standard Pipes and Tubes From India; Final Results of Antidumping 
Duty Administrative Review, 57 Fed. Reg. 54,360 (1992); Certain Iron 
Construction Castings From India; Final Determination of Sales at Less 
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Than Fair Value (“Iron Construction Castings”), 51 Fed. Reg. 9,486 
(1986). 

Commerce’s determination as to this issue in Iron Construction Cast- 
ings was affirmed by the court in Alhambra Foundry Co. v. United 
States, 12 CIT 1110, 1115, 701 F. Supp. 221, 224-25 (1988), in which the 
court concurred that “Commerce found that IPRS payments were di- 
rectly related to export sales * * * and decreased the manufacturer’s 
cost of producing the exported merchandise.” 

Defendant, however, disagrees with plaintiffs claiming that Com- 
merce properly relied upon the actual domestic prices in India to value 
pig iron and scrap iron. Defendant’s Memorandum in Opposition to 
Plaintiffs’ Motion for Judgment Upon the Administrative Record (“De- 
fendant’s Memorandum”) at 12. 

In its Final Results, Commerce stated: 


To value a NME producer’s factor of production * * * the Act re- 
quires that the Department utilize, to the extent possible, the prices 
or costs of factors of production in one or more market economy 
countries. The Department has interpreted this provision to mean 
that only prices or costs of factors produced in a market-economy 
country can be used for factor evaluation purposes. * * * The De- 
partment has consistently refused to base FMV upon surrogate 
countries’ prices for exports if those exports may benefit from sub- 
sidies or are being dumped. * * * The situation in this case is clearly 
different, however. There is no foundation in the statute, regula- 


tions, or in Departmental practice for rejecting domestic prices in a 
market economy on the basis that the government somehow influ- 
ences those prices. * * * Given that we have information on the 
price for pig iron and scrap iron by an Indian castings producer, we 
have no reason to consider alternative valuation sources. 


Final Results, 57 Fed. Reg. at 10,645. 

The Court, however, is not convinced by the government’s argu- 
ments. Commerce, has not adequately refuted plaintiffs’ allegations of 
subsidies and government involvement in the industry. Therefore, this 
case is remanded to Commerce to reconsider its use of Indian pig iron 
and scrap iron prices to value Sigma’s and Guangdong Minmetals’ for- 
eign market value. 


2. Inland Freight Calculations: 

Sigma, UV and Guangdong Minmetals also claim that Commerce’s 
calculation of inland freight was unlawful because it did not accurately 
reflect the market-oriented costs applicable in the People’s Republic of 
China. Sigma Motion at 14; Guangdong Minmetals Memorandum at 
22. Sigma and UV claim that inland freight was calculated using data 
zone rates based on the distances shipped in India and that this is not 
reflective of the shipping distances in the People’s Republic of China. 
Sigma Motion at 14. Guangdong Minmetals claims that Commerce 
overstated the actual freight costs and that it should have calculated a 
per-kilometer cost for shipment by rail or truck and should then have 
applied that figure to the actual distances traveled. Guangdong Minme- 
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tals Memorandum at 24. Guangdong Minmetals reported the actual dis- 
tances that the castings and raw materials were shipped within China as 
well as the mode of transportation. Guangdong Minmetals purchased 
the merchandise from four factories. The castings were shipped be- 
tween 10 and 229 kilometers to the ports by truck or by train. See AR 
(Pub.) Doc. 14 at 4. 

Commerce states that in calculating inland rail freight rates it relied 
upon information provided to it by the United States Embassy in India 
in the 1987-88 administrative review involving cotton shop towels from 
the People’s Republic of China. AR (Pub.) Doc. 72. Commerce further 
claims that plaintiffs are incorrect by insinuating that the price should 
have been divided into the maximum number of kilometers applicable to 
that particular zone. In its Final Results, Commerce stated that there 
“is no evidence that realistic per-kilometer rates could be calculated by 
dividing the same rates by the maximum number of kilometers to which 
each zone rate applies.” Final Results, 57 Fed. Reg. at 10,645. 

The situation in this case is similar to that in Sigma Corp., et al. v. 
United States, 17 CIT ____, Slip Op. 93-230 (Dec. 8, 1993), in which 
plaintiff Deeter Foundry, e¢ al. claimed that Commerce erred in failing 
to make proper adjustments for inland freight costs incurred to trans- 
port raw materials tothe foundries. /d.at__, Slip Op. 93-230 at 44. To 
value pig iron, scrap iron and coke, Commerce relied on Philippine im- 
port statistics. Id. 

The Court in Sigma stated that Commerce “ignored actual data sub- 
mitted by respondents. The data they submitted might have been more 
difficult to use and it is easy to forsake actual data for best information 
available, but this investigative tool is often used too freely.” Id. at 
45-46. 

The primary purpose of the best information available statute is to 
provide Commerce with a means of conducting its investigation when a 
party “refuses or is unable to produce information requested in a timely 
manner and in the form required” or when a party “otherwise signifi- 
cantly impedes an investigation.” See 19 U.S.C. § 1677e(b). This was not 
the case here. Actual data was on the record in this case and Commerce 
should have used it. Therefore, this case is remanded to Commerce to 
recalculate freight costs using the information on record which was sub- 
mitted by respondents. 


3. Overhead Costs: 


Sigma, UV and Guangdong Minmetals also claim that in its calcula- 
tions Commerce used an inflated overhead value that was unsupported 
by the record. Sigma Motion at 14; Guangdong Minmetals Memoran- 
dum at 25. Specifically, Sigma claims that Commerce inflated overhead 
costs by using the cost breakdown for large Pakistani foundries. Sigma 
Motion at 15. 

Commerce claims that it lacked information from India regarding fac- 
tory overhead expenses and, therefore, relied on information from Paki- 
stan. Defendant’s Memorandum at 56. Commerce states that it relied on 
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two types of data from Pakistan. First, Commerce obtained a rounded 
estimate stating the following: 


16. FACTORY OVERHEAD: Overheads at small units, inclusive of 
profit and tax fall at 20 to 30 percent. At large foundries, however, 
factory overheads are 40 to 50 percent. Large foundries charge 
plant and machinery depreciation at 10 percent per year. 


AR (Pub.) Doc. 72. 

Second, Commerce received a detailed cost breakdown on a per metric 
basis for “a large Lahore based foundry.” Jd. After adding up the rele- 
vant costs, Commerce “calculated factory overhead expense as a per- 
centage of the total for materials, labor, and energy.” Jd. Commerce 
reached a percentage of 23.75 percent. Id. 

Plaintiffs claim that this rate is inflated, yet plaintiffs offer no evi- 
dence contradicting the figure arrived at by Commerce. Sigma claims 
that the overhead in small foundries in Pakistan “is roughly 50 percent 
of the overhead in large factories.” Sigma Motion at 16. Furthermore, 
Sigma fails to substantiate its claim on the record leaving its conten- 
tions to mere speculation. Commerce calculated its rate based “on ac- 
tual costs, rather than estimates.” Final Results, 57 Fed. Reg. at 10,645. 
Therefore, Commerce’s determination as to this issue is hereby 
affirmed. 


4. Profits: 
Sigma, UV and Guangdong Minmetals further contest Commerce’s 


valuation of profits using the figures from one foundry in India. The 
claim that these profits were overstated and were unsupported by sub- 
stantial evidence on the record. Sigma Motion at 16; Guangdong 
Minmetals Memorandum at 26. 

In its Final Results, Commerce stated that it is required to “value 
profit in a surrogate country, provided that the surrogate’s profit per- 
centage exceeds the statutory minimum of eight percent. In this in- 
stance, the surrogate producer’s profit was reported to be 10 percent of 
total costs. We used this figure since it exceeded the statutory minimum. 
Final Results, 57 Fed. Reg. at 10,645. 

Plaintiffs claim that the ten percent rate is not representative since it 
was based on only one company. Guangdong Minmetals Memorandum 
at 27. Commerce explains, however, that it attempted to elicit informa- 
tion from other Indian companies, but only one firm, Machineworks In- 
ternational, Ltd., responded and it stated that the rate was ten percent. 
AR (Pub.) Doc. 72. 

According to 19 U.S.C. § 1677b(e)(1), 

sea constructed value of imported merchandise shall be the sum 
oO — 
* * * * * * * 


(B) an amount for general expenses and profit equal to that 
usually reflected in sales of merchandise of the same general 
class or kind as the merchandise under consideration which 
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are made by producers in the country of exportation, in the 
usual commercial quantities and in the ordinary course of 
trade, except that — 


* * * * * * * 


(ii) the amount for profit shall not be less than 8 percent 
of the sum of such general expenses and cost. 


In this case, Commerce acted reasonably since the 10 percent it used 
was “not less than 8 percent,” which was within the confines of the stat- 
ute. Therefore, Commerce’s determination as to this issue is affirmed. 


5. Market-Oriented Industry: 

Sigma and UV also claim that Commerce impermissibly used a surro- 
gate country in calculating foreign market value rather than first deter- 
mining whether the construction castings industry was market 
oriented. Sigma Motion at 17. 

Commerce, however, claims that Sigma and UV failed to exhaust 
their administrative remedies regarding this issue and, therefore, can- 
not bring this issue up now. Defendant’s Memorandum at 59. 

The court has stated that “[a] litigant may not raise an issue for the 
first time on appeal.” See Cemex, S.A. v. United States, 16 CIT __, 
, 790 F. Supp. 290, 296 (1992); see also Sigma Corp., 17 CIT at 
Slip | Op. 93-230 at 13; Wieland Werke, AG v. United States, 13 CIT 561, 
567, 718 F. Supp. 50, 55 (1989). The court “usurps the agency ’s function 
when it sets aside a determination upon a ground not previously pre- 
sented and deprives the agency of an opportunity to consider the matter, 
make its ruling, and state the reasons for its action.” Wieland Werke, 
13 CIT at 567, 718 F. Supp. at 55; United States v. L.A. Tucker Truck 

Lines, Inc., 344 U.S. 33, 37 (1952). 

In the underlying proceeding, Sigma never contended that the cast- 
ings industry was market oriented and, therefore, Commerce did not 
have the opportunity to consider the merits of this claim or seek any fac- 
tual information. 

The court has recognized several exceptions to the exhaustion re- 
quirement. For example, if a party does not have access to the confi- 
dential record or it would be futile to raise an argument at the adminis- 
trative level, then a plaintiff is not required to exhaust its administra- 
tive remedies. See Budd Co. Wheel & Brake Div. v. United States, 15 CIT 
446, 452-53, 773 F. Supp. 1549, 1554-55 (1991); see also Rhone Poulenc 
S.A. v. United States, 7 CIT 133, 583 F. Supp. 607 (1984). 

In a related case, Sigma Corp., 17 CIT at , Slip Op. 93-230 at 
12-14, the Court similarly did not address plaintiffs arguments on this 
issue since they failed to exhaust their administrative remedies. The 
Court in this case is likewise not in a position to entertain plaintiffs’ ar- 
guments as plaintiffs have failed to exhaust their administrative reme- 
dies on this issue and, therefore, this Court denies plaintiffs’ motion to 
remand this case to Commerce so that it can determine whether the con- 
struction castings industry in the People’s Republic of China is market 
oriented. 
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6. Exclusion of Liaoning: 

Plaintiff Overseas Trade Corporation (“Overseas”) is an American 
owned company located in Seattle, Washington. During the period of re- 
view in question in this case, Overseas purchased iron construction cast- 
ings from one Chinese company, China National Machinery Import and 
Export Corporation (“MACHIMPEX”), Liaoning. Overseas claims that 
Commerce’s failure to name MACHIMPEX Liaoning in its requests for 
reviews and its failure to institute reviews for that company was unsup- 
ported by substantial evidence. Plaintiff Overseas Trade Corporation’s 
Brief in Support of its Motion for Judgment Upon the Agency Record 
(“Overseas Brief”) at 13. 

Overseas claims that during the periods of review, MACHIMPEX 
Liaoning was a separate and distinct company from other companies 
bearing the MACHIMPEX name. Indeed, at one time, Liaoning was con- 
nected with the national headquarters in Beijing, but Overseas con- 
tends that this is no longer the case. 

On May 25, 1990, counsel for the Municipal Castings Fair Trade 
Council (“MCFTC”) requested Commerce to institute an administra- 
tive review of certain companies for the 1989-90 review period. AR 
(Pub.) Doc. 2. In its subsequent notice of initiation of antidumping and 
countervailing duty administrative reviews, Commerce named the com- 
panies it was reviewing including the Beijing branch of Minmetals, the 
Guangdong branch of Minmetals, the Liaoning branch of Minmetals, 
the Jilin branch of Minmetals, the Anhui branch of Minmetals and 
MACHIMPEX. 1989-90 Initiation, 55 Fed. Reg. 27,859. On July 26, 
1990, Commerce directed the sending of questionnaires to these firms. 
AR (Pub.) Doc. 7. No such questionnaire was sent to MACHIMPEX 
Liaoning. In a letter dated August 17, 1990, however, MACHIMPEX 
Beijing acknowledged receipt of its questionnaire, stating that all the 
former branches are now independent from MACHIMPEX Beijing. The 
letter stated: 


As all the former branches are independent now from China Na- 
tional Machinery Import & Export Corporation (CMC), CMC is no 
longer the responder of the said questionnaire. However, in order to 
cooperate with you, we have already sent the questionnaire to 
Liaoning Machinery Import & Export Corporation (LMIEC) for 
their prompt response according to your letter. 


AR (Pub.) Doc. 8. 

On August 2, 1991, Commerce published its Preliminary Results for 
iron construction castings from the People’s Republic of China for this 
period. Preliminary Results, 56 Fed. Reg. 37,074. Commerce calculated 
a dumping margin of 63.28% for Guangdong Minmetals. However, in 
calculating the margins for MACHIMPEX, Commerce relied on “best 
information available” and applied this rate to all corporations bearing 
the MACHIMPEX name, including MACHIMPEX Liaoning. Id. 

Plaintiff Overseas now claims that MACHIMPEX Liaoning cannot be 
subject to these rates since it was a separate company from MACHIM- 
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PEX, and was not identified as a respondent by petitioner. Overseas 
claims that since it had no idea that it was subject to the review that its 
duties should be assessed at the 11.66% deposit rate that it paid upon 
importation. Overseas Brief at 15. 

Defendant claims, however, that notification of the review and servic- 
ing of questionnaires was sent to MACHIMPEX headquarters in Beijing 
and that MACHIMPEX and all its branches had been subject to 
antidumping procedures since 1985 and they should have been familiar 
with Commerce’s procedures. Defendant’s Memorandum at 34-36. 

In determining whether substantial evidence supports Commerce’s 
determination that plaintiffs were not independent from the national 
headquarters, the exporter must affirmatively demonstrate “an ab- 
sence of central government control, both in law and in fact, with re- 
spect to exports.” Final Determinations of Sales at Less Than Fair 
Value: Sparklers From the People’s Republic of China (“Sparklers From 
PRC”), 56 Fed. Reg. 20,588, 20,589 (1991). 

Evidence supporting de jure absence of central control includes: 
(1) absence of restrictive stipulations on individual exporter’s business 
and export licenses; (2) legislative enactments decentralizing control of 
companies; or (3) formal measures by the government decentralizing 
control of the companies. Tianjin Machinery Import & Export Corp. v. 
United States, 16 CIT _, ___, 806 F. Supp. 1008, 1014 (1992). 
De facto absence of central government control should meet two pre- 
requisites: (1) each exporter sets its own export prices independently of 
the government and other exporters; and (2) each exporter keeps the 
proceeds from its sales. Id. 

In Tianjin Machinery, the court ruled that plaintiffs were not inde- 
pendent legal entities on the grounds that they failed to prove their inde- 
pendence. Tianjin Machinery, 16CIT at__, 806 F. Supp. at 1014-15. 
In Tianjin Machinery, however, plaintiffs were aware that they were 
subject to the review, and they were served with questionnaires that 
were completed. In the case at hand, Liaoning was not afforded with this 
opportunity. 

To add insult to injury, Commerce applied the “best information 
available” rule to Liaoning as an unresponsive company to calculate a 
dumping margin. Overseas Brief at 15. Overseas claims that Com- 
merce’s application was unsupported by substantial evidence since no 
review was requested of Liaoning and no questionnaire was served di- 
rectly on that company. Id. 

According to 19 U.S.C. § 1677e(c) (1988 & Supp. 1993): 


Determinations to be made on best information available 


In making their determinations under this subtitle, the admini- 
stering authority and the Commission shall, whenever a party or 
any other person refuses or is unable to produce information re- 
quested in a timely manner and in the form required, or otherwise 
significantly impedes an investigation, use the best information 
otherwise available. 
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Thus, the statute states that Commerce is authorized to use best in- 
formation available when a party is unable or does not provide Com- 
merce with the necessary information with which to make its 
determination. Jd. In this case, Liaoning never refused and was never 
unable to supply the information. They did not respond since they were 
not given adequate notice that they were subject to review. See Sigma 
Corp.,17CIT at __, Slip Op. 93-230 at 19-20. 

In Sigma Corp. the Court held that adequate notice was not given to 
MACHIMPEX Liaoning that it was subject to a prior review and, there- 
fore, the Court ordered the assessment of duties at the 11.6% deposit 
rate that it paid upon importation. Id. at __, Slip Op. 93-230 at 21. 

Furthermore, the MCFTC’s request in both cases was not clear and 
understandable from the record. This court has held that there is “a bur- 
den on the party making the request to submit a clear, understandable 
and comprehensive request within the deadline set by the regulation.” 
Floral Trade Council v. United States, 13 CIT 142, 144, 707 F. Supp. 
1348, 134445, aff'd, 888 F.2d 1366 (Fed. Cir. 1989). It is clear to the 
Court in this case that the request was not clear, understandable and 
comprehensive. The request clearly did not list MACHIMPEX Liaon- 
ing. It merely listed MACHIMPEX and not any of its branches. It did, 
however, list several branches of Minmetals which gives rise to the pre- 
sumption that if Liaoning was to be included it would have been sepa- 
rately listed. 

Granted, Commerce is not required to search out all subsidiaries of 
every company it reviews, but under the circumstances of this case, the 
Court cannot in all fairness deem MACHIMPEX Liaoning as within the 
scope of this review. Parties “have an obligation to be precise in their 
requests thereby affording companies adequate notice to defend their 
interests.” SigmaCorp.,17CITat___, Slip Op. 93-230 at 20-21. Inthis 
case, adequate notice was not given and, therefore, Overseas’ motion for 
judgment on the agency record regarding this issue is granted and its 
duties are to be assessed at the 11.66% deposit rate that it paid upon im- 
portation. 


7. Country-Wide Rate v. Individual Rate: 


Overseas further claims that Commerce erred in setting one average 
dumping margin for all Chinese companies. Overseas Brief at 18. This 
issue is now moot, however, since the Court has ruled in the preceding 
section of this opinion that this case is remanded to Commerce to assess 
duties against MACHIMPEX Liaoning at the 11.66% deposit rate that it 
paid upon importation. 


8. Highest Dumping Margin: 

Plaintiffs U.S. Foundry & Manufacturing Co., Alhambra Foundry, 
Inc., Allegheny Foundry, Co., Bingham & Taylor Division, Virginia In- 
dustries Inc., Charlotte Pipe & Foundry Co., Deeter Foundry Inc., East 
Jordan Iron Works, Inc., Lebaron Foundry Inc., Municipal Castings, 
Inc., Neenah Foundry Co., Opelika Foundry Co., Inc., Tyler Pipe Indus- 
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tries, Inc. and Vulcan Foundry, Inc. (“U.S. Foundry”) claim that Com- 
merce erred by failing to apply the highest available dumping margin to 
those Chinese companies that refused to respond to Commerce’s ques- 
tionnaire. U.S. Foundry’s Memorandum of Points and Authorities in 
Support of Motion for Judgment Upon the Agency Record (“U.S. Foun- 
dry Memorandum”) at 8. U.S. Foundry’s argument is based on the as- 
sertion that the companies failed to respond because, based on the 
preliminary results of previous reviews, they anticipated their calcu- 
lated margins would be higher than the margin of the sole responding 
company, Guangdong Minmetals. Therefore, plaintiffs argue that to 
use the margin calculated for Guangdong Minmetals is in essence insuf- 
ficiently punitive. Id. 

Commerce states that it relied upon the highest rate found for any 
firm in the current review or any prior review as best information avail- 
able. Final Results, 57 Fed. Reg. at 10,646. Specifically, Commerce as- 
signed to non-responding companies the margin it assigned to 
Guangdong Minmetals (92.74%), which happened to be the highest 
margin assigned during this review since Guangdong Minmetals was 
the only responding company. Jd. at 10,648. 

U.S. Foundry now claims that Commerce failed to apply the highest 
usable rate to the foreign producers who did not respond to the Depart- 
ment’s questionnaire. U.S. Foundry claims that Commerce should have 
used the highest dumping margin used on any one sale during the 
course of this review or, alternatively, U.S. Foundry asserts that Com- 
merce should have used the highest average margin for one of the four 
separate foundries in Guangdong Minmetals’ response. U.S. Foundry 
Memorandum at 15. 

Commerce, on the other hand, claims that U.S. Foundry presumes 
these other margins were usable when they were not. Defendant’s 
Memorandum at 48. Commerce adds that it considered these suggested 
rates, but they were “overly speculative and unacceptable.” Id. at 48-49. 

The primary purpose of the best information available statute is to 
provide Commerce with a means of conducting its investigation when a 
party “refuses or is unable to produce information requested in a timely 
manner and in the form required” or when a party “otherwise signifi- 
cantly impedes an investigation.” See 19 U.S.C. § 1677e(c). 

In its Final Results, Commerce stated: 


[W]e have followed our normal BIA policy for noncooperative par- 
ties which states that we will generally assign the higher of: (a) The 
highest rate for any firm for any previous review or the original 
less-than-fair-value investigation, or (b) the highest rate found for 
any firm in the current review. 


Final Results, 57 Fed. Reg. at 10,646. 
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In Allied-Signal Aerospace Co. v. United States, 996 F.2d 1185 (Fed. 
Cir. 1993), the Court of Appeals for the Federal Circuit ratified Com- 
merce’s two-tier BIA methodology stating that the 


two-tier methodology adopted by the ITA and used in its adminis- 
trative review of antidumping duty orders is a reasonable and per- 
missible exercise of the ITA’s statutory authority to use the best 
information available when a respondent refuses or is unable to 
provide requested information. 


Id. at 1192. 

The court further stated that because Congress has ‘explicitly left a 
gap for the agency to fill’ in determining what constitutes the best infor- 
mation available, the ITA’s construction of the statute must be accorded 
considerable deference.” Jd. at 1191 (quoting Chevron U.S.A. Inc. v. 
Natural Resources Defense Council, Inc., 467 U.S. 837, 843-44 (1984)). 

Thus, since Commerce reasonably utilized the two-tier system in this 
case, which has been affirmed by the Federal Circuit, this Court hereby 
affirms Commerce’s selection of best information available in the case 
at hand. 


9. Price for Scrap Steel: 


Plaintiffs, U.S. Foundry, et al., also claim that Commerce erroneously 
relied on Indian import statistics to value scrap steel rather than more 
accurate information which was readily available to it. U.S. Foundry 
Memorandum at 25. Specifically, U.S. Foundry claims that Commerce 
should have relied on actual market prices for scrap steel from Pakistan. 
Id. at 18. 

In its determination, Commerce relied on Indian import statistics for 
scrap steel rather than actual market prices for scrap steel from Paki- 
stan. Final Results, 57 Fed. Reg. at 10,646. Commerce states that it is its 
policy to rely upon a single surrogate country whenever possible. Defen- 
dant’s Memorandum at 31. 

The Court repeatedly has affirmed Commerce’s use of import statis- 
tics. See Sigma Corp.,17CIT at__ , Slip Op. 93-230 at 11; Tehnoim- 
portexport, 15 CIT at 250, 766 F. Supp. at 1176; Tehnoimportexport, 
UCF America Inc. v. United States, 16 CIT __, 783 F. Supp. 1401 
(1992). Furthermore, “[t]here is no statutory or case law stating that 
import [statistics] cannot be used.” Tehnoimportexport, 16 CIT at__, 
783 F. Supp. at 1405. 

Therefore, the Court deems Commerce’s decision to use import statis- 
tics in this instance as reasonable and this issue is hereby affirmed. 


10. Official Coke Prices: 


U.S. Foundry further claims that Commerce’s use of the Indian “offi- 
cial” coke price was not reasonable given conflicting information in the 
record about the proper value for coke. U.S. Foundry Memorandum at 
22. U.S. Foundry claims that Commerce relied on an “official” Indian 
price for coke even though the United States Consulate specifically indi- 
cated that the price did not reflect market conditions. Id. at 23. 
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In its Final Results, Commerce stated: 


For the preliminary results, we valued coke based on the price the 
American Consulate in Calcutta provided of 1,800 rupees per met- 
ric ton. As a result of petitioner’s comment, we asked the consulate 
to confirm the accuracy of the price quote. In response, the consu- 
late advised that the correct price was 1,100 rupees per metric ton. 

In consideration of this information, we based the valuation of 
coke on the confirmed price of 1,100 Indian rupees. 


Final Results, 57 Fed. Reg. at 10,646. 

U.S. Foundry claims that information obtained from the United 
States Embassy in Pakistan should have been used because it was more 
accurate. U.S. Foundry Memorandum at 22. U.S. Foundry specifically 
cites to a telex from the United States Consulate in India on the adminis- 
trative record which sheds light on the matter. The telex states that 
“(t]he official price of hard coke for industrial use was Rs. 1,100 per met- 
ric ton at the time of reporting. However, the market price for coke var- 
ies on a day-to-day basis and is usually substantially higher than the 
official price.” AR (Pub.) Doc. 61. 

Nevertheless, Commerce did select the lower rate. U.S. Foundry ob- 
jects and claims that an even lower Pakistani rate is more accurate. The 
Court is not convinced. The information used by Commerce in this in- 
stance was received directly from the American Consulate in Calcutta. 
When Commerce is faced with two alternatives, it may select either one 
as long as the one selected is reasonable. See Tehnoimportexport, 16 CIT 


at __, 783 F. Supp. at 1404: Novachem. Inc. v. United States, 16 CIT 
ae 797 F. Supp. 1033, 1037 (1992). The Court deems Com- 

merce’s 7s selection of information ; in this instance as reasonable and, 

therefore, Commerce’s determination as to this issue is affirmed. 


CONCLUSION 


In accordance with the foregoing opinion, plaintiffs’ motion for judg- 
ment on the agency record is granted in part and this case is remanded to 
Commerce to (1) reconsider its use of Indian pig iron and scrap iron 
prices to calculate Sigma’s and Guangdong’s foreign market value, 
(2) recalculate freight costs using the information on the record which 
was submitted by respondents, and (3) assess duties against MACHIM- 
PEX Liaoning at the 11.66% deposit rate that it paid upon importation. 

Plaintiffs’ motion is denied in all other respects. Remand results are 
due within ninety (90) days of the date this opinion is entered. Com- 
ments to remand results are due thirty (30) days thereafter. Responses 
to comments are due within fifteen (15) days of the date comments are 
due. 
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UNITED STATES, PLAINTIFF v. KirK Koo CHow, DEFENDANT 
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[Defendant’s motion to dismiss is granted based on the following grounds: (1) pursuant 
to 19 U.S.C. § 2637(d) (1988) for failure to exhaust administrative remedies and US. 
CONST. amend. V for failure to provide defendant with due process of law and (2) pursu- 
ant to USCIT Rules 9(b) and 12(b)(5) for failure to state a claim upon which relief can be 
granted due to Customs’ failure to allege fraud with the requisite particularity.] 


(Dated December 20, 1993) 


Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Civil Divi- 
sion, Commercial Litigation Branch, U.S. Department of Justice (Edmund W. Chapman) 
C. Parker-Harrison, U.S. Customs Service, of Counsel, for plaintiff. 

Law Offices of Stephen M. Creskoff (Stephen M. Creskoff), and Geary, Porter & West 
(Joseph W. Geary), for defendant. 


OPINION 


CarMAN, Judge: Plaintiff commenced this action to recover civil penal- 
ties for violations of 19 U.S.C. § 1592 (1988) and to recover marking du- 
ties provided in 19 U.S.C. § 1304(f) (1988) pursuant to 19 U.S.C. 
§ 1592(d). Defendant moves to dismiss the entire action pursuant to US- 
CIT Rule 12(b)(1) for lack of subject matter jurisdiction; to dismiss 


Count II of the complaint pursuant to USCIT Rule 12(b)(5) for failure to 
state a claim upon which relief can be granted; and to dismiss the com- 
plaint pursuant to USCIT Rules 9(b) and 12(b)(5) for failure to state a 
claim upon which relief can be granted. In the alternative, defendant 
moves pursuant to USCIT Rules 12(e) and 9(b) for a more definite state- 
ment. 


BACKGROUND 


Defendant Kirk Koo Chow was the owner and Chief Executive Officer 
of National Hand Tool (NHT) from the time he established the company 
in 1978 until its sale to The Stanley Works (Stanley) on December 31, 
1986. After the sale of NHT to Stanley, Mr. Chow was employed as a con- 
sultant by Stanley and was subsequently elected to Stanley’s Board of 
Directors. 

According to plaintiff, NHT engaged in the business of importing and 
distributing throughout the United States socket wrenches, sockets, 
socket drives and extensions, hammers, screwdrivers and iron or steel 
crowbars/pry bars. Defendant maintains NHT imported a small amount 
of finished hand tools for resale, manufactured sockets from imported 
CHQ steel, and imported forgings and semi-finished hand tool parts 
transforming them into finished ratchet wrenches and other hand tools. 

Customs sent Mr. Chow a prepenalty notice on October 2, 1990 con- 
cerning entries of merchandise during the period from November 28, 
1983 through August 10, 1988. The notice provided for a seven-day re- 
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sponse period and defendant filed his response within this time frame 
on October 8, 1990. 

On October 17, 1990, Customs issued a penalty notice to defendant 
setting forth the same allegations contained in the prepenalty notice. 
This notice also provided for a seven-day response period. Defendant re- 
sponded timely by filing a petition for remission or mitigation on Octo- 
ber 24, 1990. 

Customs issued an administrative decision in this proceeding on 
January 2, 1991, and on January 9, 1991, defendant filed a supplemen- 
tal petition. No action was taken upon the supplemental petition. Plain- 
tiff subsequently referred the matter to the Department of Justice and a 
summons and complaint were filed on March 3, 1993. 

Plaintiff alleges in Count I of its complaint that Mr. Chow aided and 
abetted NHT and Stanley in entering merchandise into the commerce of 
the United States by means of fraud and in violation of 19 U.S.C. 
§ 1592(a). In Count II of its complaint, plaintiff claims defendant is li- 
able for duties on the listed entries from which the country of origin 
markings were removed. 


CONTENTIONS OF THE PARTIES 


Defendant moves to dismiss the action on the following grounds: 
(1) this Court lacks jurisdiction over the subject matter of this case be- 
cause of plaintiff’s failure to comply with the required administrative 
procedures of 19 U.S.C. § 1592(b); (2) Count II of the complaint fails to 
state a claim upon which relief may be granted; and (3) plaintiff has not 
set forth the circumstances allegedly constituting defendant’s aiding 
and abetting of fraud with the requisite particularity. Defendant has al- 
ternatively moved for a more definite statement. 

Defendant first argues this Court lacks jurisdiction due to plaintiff's 
failure to follow the required administrative procedures of 19 U.S.C. 
§ 1592(b). Specifically, defendant claims he was (1) not given an ade- 
quate description of the merchandise allegedly involved; (2) not in- 
formed regarding the facts and details as to how he allegedly aided and 
abetted the alleged fraud; (3) not given an opportunity to review entry 
and commercial documents relating to the case; and (4) not given suffi- 
cient time to respond to the charges. 

Plaintiff, however, contends it complied with the administrative pro- 
cedures of 19 U.S.C. § 1592 by (1) accurately describing the merchan- 
dise at issue; (2) disclosing the material facts establishing the alleged 
violation; (3) providing defendant with the opportunity to review entry 
documents relating to the case; and (4) affording defendant a seven-day 
time period pursuant to 19C.F.R. § 162.78 (1990) and 19 C.F.R. § 171.12 
(1990) for prepenalty and penalty responses. 

In Count II of its complaint, plaintiff seeks to recover marking duties. 
According to Mr. Chow, however, the U.S. Customs Service has already 
held that he was not liable for marking duties because he was not the 
importer of record. Additionally, defendant argues marking duties ac- 
crue only at the time of importation and paragraphs 13 and 14 of plain- 
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tiff’s complaint allege that all imports or their containers were properly 
marked at the time of importation. 

Customs maintains it correctly assessed marking duties pursuant to 
19 U.S.C. § 1304(f). According to plaintiff, the merchandise was not 
properly marked at the time of importation for purposes of 19 U.S.C. 
§ 1304, because the merchandise did not reach the ultimate purchaser 
properly marked. 

Defendant argues plaintiff has failed to satisfy USCIT Rule 9(b)’s re- 
quirement that “[i]n all averments of fraud and mistake, the circum- 
stances constituting fraud or mistake shall be stated with 
particularity.” Plaintiff rebuts this argument claiming the complaint 
“provides extremely detailed information concerning specific acts by de- 
fendant.” Plaintiffs Brief at 23. 


DISCUSSION 


A. Administrative Procedures: 

Customs alleges Kirk Koo Chow fraudulently violated 19 U.S.C. 
§ 1592. This statute sets forth penalties for fraud, gross negligence, and 
negligence, as well as the procedures Customs must follow at the admin- 
istrative level in pursuing its claims for monetary penalties. Defendant 
claims Customs failed to follow these procedures. Among other require- 
ments, the statute states the defendant “shall have a reasonable oppor- 
tunity to make representations, both oral and written, as to why aclaim 
for monetary penalty should not be issued in the amount stated.” 19 
U.S.C. § 1592(b)(1)(vii) (emphasis added). To this end, Customs is 
guided by 19 C.F.R. § 162.78, which provides the time period within 
which the defendant must respond to a prepenalty notice. 

The relevant language of this regulation is as follows: 


(a) Time within which to respond. Unless a shorter period is 
specified in the prepenalty notice or an extension is given in accor- 
dance with paragraph (b) of this section, the named person shall 
have 30 days from the date of mailing of the prepenalty notice to 
make a written and an oral presentation. The district director may 
specify a shorter reasonable period of time, but not less than 7 days, 
if less than 1 year remains before the statute of limitations may be 
asserted as a defense. If a period of fewer than 30 days is specified, 
the district director, if possible, shall inform the named person of 
the prepenalty notice and its contents by telephone at or about the 
time of issuance. 


19 C.F.R. § 162.78(a) (emphasis added). The foregoing regulation indi- 
cates Customs must provide a defendant with a thirty-day response pe- 
riod unless it is able to demonstrate less than one year remains before 
the statute of limitations may be asserted as a defense. In order to deter- 
mine when the statute of limitations will run, it is necessary to examine 
the applicable statute, 19 U.S.C. § 1621 (1988). This statute states 


[n]o suit or action to recover any pecuniary penalty or forfeiture of 
property accruing under the customs laws shall be instituted unless 
such suit or action is commenced within five years after the time 
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when the alleged offense was discovered: Provided, That in the case 
of an alleged violation of section 1592 of this title arising out of gross 
negligence or negligence, such suit or action shall not be instituted 
more than five years after the date the alleged violation was com- 
mitted * * *. 


19 U.S.C. § 1621. 

As plaintiff states in its brief, this action “only seeks a penalty for 
fraudulent violations of 19 U.S.C. § 1592.” Plaintiff's Brief at 9; see also 
Prepenalty Notice and Penalty Notice. The statute of limitations there- 
fore, runs until “five years after the time when the alleged offense was 
discovered.” 19 U.S.C. § 1621. Because plaintiff did not allege in its com- 
plaint, prepenalty notice or penalty notice a violation arising out of 
gross negligence or negligence, the statute of limitations is not properly 
measured from “the date the alleged violation was committed.” 
19 U.S.C. § 1621.1 

Customs states in its complaint it “had no knowledge of any of the 
false and material statements, acts and/or omissions, alleged in the 
above paragraphs, before March 3, 1988.” Complaint at paragraph 18. 
At the time Customs commenced its administrative investigation on Oc- 
tober 2, 1990, the statute of limitations would not have run for another 
two years and five months. As a result, Customs is unable to demon- 
strate less than one year remained before Mr. Chow could have asserted 
the statute of limitations as a defense. Pursuant to 19 C.F.R. § 162.78(a) 
and 19 C.F.R. § 171.12, therefore, Customs should have provided Mr. 
Chow with a thirty-day response period. 

Defendant’s counsel pointed out to Customs its obligation to provide 
defendant with a thirty-day response period. “Your Prepenalty Notice 
restricts the time for our response to seven days from the date of mailing 
of the Notice. This has imposed an unfair and unreasonable burden on 
Mr. Chow, and is, we respectfully submit, contrary to law.” October 8, 
1990 Letter to District Director. Defendant’s counsel further empha- 
sized “[t]he total lack of specificity in the Penalty Notice’s charges, and 
the improperly abbreviated time provided to Mr. Chow to respond to the 
Notice, are more reminiscent of Star Chamber proceedings than the 
American justice system.” October 24, 1990 Petition for Remission or 
Mitigation at 2. Two years and five months remained before the defen- 
dant could have raised the statute of limitations as a defense yet Cus- 
toms ignored the thirty-day response period provided for in 19 C.F.R. 
§ 162.78 and 19 C.F.R. § 171.12. 

Customs argues that even if it failed to provide Mr. Chow with proper 
notice and an adequate opportunity to participate at the administrative 


1 According to Customs, “[i]t is the policy of the Customs Service to calculate the statute of limitations from the date 
of the violation (as opposed to the date of discovery of fraud) as a conservative measure.” Plaintiff's Brief at 9. In sup- 
port of this policy, Customs cites United States v. Thorson Chem. Corp., 14 CIT 550, 551 n.1, 742 F. Supp. 1170, 1171n.1 
(1990), claim dismissed 16CIT__, 795 F. Supp. 1190 (1992). Thorson, however, dealt with the validity of the party’s 
waiver of the statute of limitations. Moreover, the specific footnote Customs cites merely restates the language of 
19 U.S.C. § 1592 (1988). Thorson does not provide support for Customs’ proposition that it may deny a party the requi- 
site thirty-day response period by calculating the statute of limitations for a fraud case from the date of the violation 
instead of the date of discovery of the fraud. Where Customs has not alleged negligence or gross negligence, it cannot 
calculate the statute of limitations from the date of the violation. 
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level, notice and opportunity to participate are “generally not perceived 
as * * * jurisdictional prerequisite[s] to an enforcement action brought 
by the agency.” Plaintiffs Brief at 13, citing United States v. Priority 
Prods., Inc., 4 Fed. Cir. (T) 88, 92, 793 F.2d 296, 300 (1986) (citation 
omitted). Priority, however, can be distinguished from the instant case. 
The Priority court held Customs’ failure to name the owner of Priority 
Products and his wife in the prepenalty and penalty notices did not de- 
prive the Court of International Trade of jurisdiction. Id. at 93, 793 F.2d 
at 300. The court refused to read 19 U.S.C. § 1592 and 28 U.S.C. § 1582 
as limiting the Court of International Trade’s jurisdiction to only those 
cases where the parties have been expressly named in the administra- 
tive proceedings. Id at 91-92, 793 F.2d at 299. The court found both par- 
ties received actual notice of the claim and received due process at the 
administrative level. Id. at 94, 793 F.2d at 300. 

Mr. Chow, unlike the parties in Priority, could not adequately partici- 
pate at the administrative level because of the shortened response pe- 
riod Customs provided. Mr. Chow complained bitterly that he was not 
given adequate time to prepare. The government had no apparent time 
constraint and appears to have simply run roughshod over the rights of 
the defendant. Furthermore, the government had over two years to cor- 
rect the problem, but evidently chose not to avail itself of that opportu- 
nity. If this Court were to accept Customs’ argument regarding lack of 
notice and inadequate opportunity to be heard at the administrative 
level, there would be no reason to conduct activity at the administrative 
level. This is clearly not the intent of Congress. Action at the adminis- 
trative level affords the parties the opportunity to have administrative 
expertise brought to bear. Additionally, because numerous issues are 
often resolved administratively, there is necessarily a positive result 
with respect to judicial economy. 

“There is no doubt that the doctrine of exhaustion of administrative 
remedies applies to an agency seeking enforcement of administrative 
action prior to the completion on the administrative process.” Id. at 92, 
793 F.2d at 300 (citing Aircraft & Diesel Equip. Corp. v. Hirsch, 331 U.S. 
752, 767-68 (1947)). Because plaintiff failed to provide Mr. Chow witha 
“reasonable opportunity to make representations, both oral and writ- 
ten, as to why a claim for monetary penalty should not be issued in the 
amount stated,” the Court must dismiss this action for failure to ex- 
haust its administrative remedies and for failure to provide Kirk Koo 
Chow with a fair opportunity to be heard, a fundamental requirement 
of due process of law. See 19 U.S.C. § 2637(d) (1988); U.S. Const. 
amend. V. 


B. USCIT Rule 9(6): 


Kirk Koo Chow also argues plaintiff has not set forth the circum- 
stances constituting defendant’s alleged aiding and abetting of fraud 
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with the particularity required by USCIT Rule 9(b). This rule provides 
as follows: 


RULE 9. PLEADING SPECIAL MATTERS 

(b) FRAUD, MISTAKE, CONDITION OF THE MIND. In all 
averments of fraud or mistake, the circumstances constituting 
fraud or mistake shall be stated with particularity. Malice, intent, 
knowledge, and other conditions of mind of a person may be averred 
generally. 


See United States v. F.A.G. Bearings, Corp., 8 CIT 201, 615 F. Supp. 562 
(1984). 

Rather than state the circumstances constituting the fraud with par- 
ticularity, Customs makes conclusory statements in its complaint. For 
example, Customs avers 


defendant Mr. Chow aided and abetted NHT and Stanley in the en- 
trance and/or introduction or attempted entrance and/or introduc- 
tion of Sockets and Blackhawk hand tools into the commerce of the 
United States through Dallas/Fort Worth, Texas, under cover of 
three hundred and twenty-six (326) consumption entries listed on 
attached Exhibit A. 


Complaint at paragraph 11. Similarly, Customs summarily addresses 
how Mr. Chow aided and abetted the alleged fraud: “by means of mate- 
rial and false acts, statements and/or omissions.” Jd at paragraph 12. Al- 
though Customs describes in detail what NHT and Stanley, who are not 
even parties to this action, allegedly did and how they allegedly did it, 
Customs has failed to state with particularity the circumstances consti- 
tuting Mr. Chow’s participation in the alleged fraud. There is a lack of 
particularity in the complaint concerning not only how Kirk Koo Chow 
aided and abetted the alleged fraud, but what it was he did to aid and 
abet the alleged fraud. As a result of this lack of particularity, the Court 
holds plaintiff has failed to state a cause of action upon which relief can 
be granted. 

Failure to comply with Rule 9(b) is normally ground for a more defi- 
nite statement rather than dismissal of the action. Because plaintiff has 
failed to exhaust its administrative remedies and provide defendant 
with due process of law, and because the statute of limitations has run, 
however, the Court does not grant plaintiff leave to amend its pleadings. 


CONCLUSION 


After considering all of the arguments presented by plaintiff and de- 
fendant, the Court holds (1) Customs has failed to exhaust its adminis- 
trative remedies pursuant to 19 U.S.C. § 2637(d) and has failed to 
provide defendant with due process of law pursuant to U.S. Const 
amend. V and (2) Customs has failed to satisfy the particularity require- 
ment of USCIT Rule 9(b). Defendant’s motion is granted and this action 
is dismissed. 
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[Defendant’s motion to dismiss is granted based on (1) Customs’ failure to exhaust its 
administrative remedies and to provide defendant with due process of law with respect to 
the 1990 prepenalty and penalty notices and (2) the unreasonable seven-day response pe- 
riod which denied defendant due process with respect to the 1992 penalty notice.] 


(Dated December 20, 1993) 


Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Civil Divi- 
sion, Commercial Litigation Branch, U.S. Department of Justice (Edmund W Chapman), 
C. Parker-Harrison, U.S. Customs Service, of Counsel, for plaintiff. 

Skadden, Arps, Slate, Meagher & Flom (Rodney 0. Thorson and Alicia J. Batts), for 
defendant. 


OPINION 


CaRMAN, Judge: Plaintiff commenced this action to recover civil penal- 
ties for violations of 19 U.S.C. § 1592(d) (1988) and to recover marking 
duties provided in 19 U.S.C. § 1304(f) (1988), pursuant to 19 U.S.C. 
§ 1592(d). This Court has jurisdiction over this matter based on 
28 U.S.C. § 1582 (1988). Defendant moves to dismiss this action pursu- 
ant to USCIT Rules 12 (b)(1), (2) and (5), for (1) lack of subject matter 
jurisdiction, (2) lack of personal jurisdiction, and (3) failure to state a 


claim upon which relief can be granted. 


BACKGROUND 


Stanley received a prepenalty notice from Customs dated October 2, 
1990, which indicated the entries at issue to be “all entries” of sockets 
and Blackhawk hand tools from November 28, 1983 to August 10, 1988. 
The notice provided for a seven-day response time, citing 19 C.F.R. 
§ 162.77 (1990) and 19 C.F.R. § 162.78 (1990) which allow a minimum 
response time of seven days when there is less than one year for the stat- 
ute of limitations to run. 

On October 17, 1990, Customs sent defendant a penalty notice which 
also provided for a seven-day response time. Stanley responded to both 
notices in a timely fashion arguing there was no precedent or authority 
supporting Customs’ position that a failure to mark merchandise in ac- 
cordance with the marking statute constitutes a violation of 19 U.S.C. 
§ 1592(a). Oct. 9, 1990 Letter to Customs; Oct. 24, 1990 Letter to 
Customs. 

Defendant subsequently received a mitigation notice dated March 8, 
1991, which advised Stanley if payment was not made within fifteen 
days, the matter would be turned over to the Department of Justice for 
the institution of judicial enforcement proceedings. Stanley did not re- 
spond to the mitigation notice. 

Twenty-one months later Customs issued Stanley a prepenalty notice 
dated November 10, 1992. This notice contained the same allegations as 
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the 1990 notices, but Customs listed the merchandise at issue as twelve 
entries during the period from July 15, 1987 to January 4, 1988. The no- 
tice provided Stanley with a ten-day response time. Customs did not re- 
spond to Stanley’s request to withdraw the prepenalty notice and 
subsequently sent Stanley a penalty notice by mail dated November 27, 
1992. Stanley responded to the penalty notice, which granted a seven- 
day response period, via Federal Express on December 4, 1992. Defen- 
dant requested a hearing in its response, but Customs rejected the 
request as untimely due to the fact Customs did not receive the letter 
until Monday, December 7, 1992. Customs filed and served the sum- 
mons and complaint in this action on March 3, 1993. 


CONTENTIONS OF THE PARTIES 


Defendant claims because Customs did not follow the notice and hear- 
ing requirements of 19 U.S.C. § 1592(b), this Court lacks jurisdiction 
over both the subject matter and defendant, Stanley. According to Stan- 
ley, the notices it received were inconsistent, uninformative, and mis- 
leading. Furthermore, Stanley complains Customs failed to provide 
telephonic notification pursuant to 19 C.F.R. § 162.78, an oral hearing 
pursuant to 19 U.S.C. § 1592(b), and thirty-day response periods pursu- 
ant to 19 C.F.R. § 162.78 and 19 C.F.R. § 171.12 (1990). 

Customs maintains it has complied with its statutory obligations by 
(1) fully describing the merchandise and the details of entry, (2) specify- 
ing the law and regulations allegedly violated, (3) disclosing the mate- 
rial facts, (4) identifying the tentative culpability, (5) stating the 
proposed monetary penalties, and (6) informing defendant of its right to 
make representations. Customs, therefore, argues it adhered to all re- 
quirements of 19 U.S.C. § 1592(b)(1) contrary to defendant’s assertions. 

Defendant further contends the complaint is defective because the al- 
legation of Stanley’s post-importation failure to mark the subject mer- 
chandise does not, as a matter of law, constitute a violation of 19 U.S.C. 
§ 1592(a). Defendant argues the complaint is also defective in that it 
fails adequately to allege Stanley’s fraudulent intent, an essential ele- 
ment of an actionable claim for fraud under 19 U.S.C. § 1592. 

Customs acknowledges the containers in which the merchandise was 
imported were properly marked upon arrival. Plaintiff argues, however, 
for statutory purposes the merchandise was not properly marked at the 
time of importation, because the merchandise did not have country of 
origin markings when subsequently sold to the ultimate purchasers. 
Customs alleges defendant removed the origin markings by repackag- 
ing the merchandise into containers which did not identify the foreign 
origin of the goods. Additionally, Customs maintains the complaint sat- 
isfies USCIT Rule 9(b) by alleging fraud with particularity. 


DISCUSSION 


Customs alleges Stanley fraudulently violated 19 U.S.C. § 1592. This 
statute indicates that which is prohibited, as well as the procedures Cus- 
toms must follow at the administrative level in pursuing its claim for 
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monetary penalty. Stanley claims Customs failed to follow these proce- 
dures by providing less than the required thirty-day response period and 
by ignoring its request for an oral hearing. 


A. Thirty-day Response Period: 

Among other requirements, 19 U.S.C. § 1592 states the defendant 
“shall have a reasonable opportunity to make representations, both oral 
and written, as to why aclaim for monetary penalty should not be issued 
in the amount stated.” 19 U.S.C. § 1592(b)(1)(vii) (emphasis added). To 
this end, Customs is guided by 19 C.F.R. § 162.78 which provides the 
time within which the defendant must respond to a prepenalty notice. 
The relevant language of this regulation is as follows: 


(a) Time within which to respond. Unless a shorter period is 
specified in the prepenalty notice or an extension is given in accor- 
dance with paragraph (b) of this section, the named person shall 
have 30 days from the date of mailing of the prepenalty notice to 
make a written and an oral presentation. The district director may 
specify a shorter reasonable period of time, but not less than 7 days, 
if less than 1 year remains before the statute of limitations may be 
asserted as a defense. If a period of fewer than 30 days is specified, 
the district director, if possible shall inform the named person of 
the prepenalty notice and its contents by telephone at or about the 
time of issuance. 


19 C.F.R. § 162.78(a) (emphasis added). 

Based on a reading of this regulation, therefore, Customs must pro- 
vide a defendant with a thirty-day response period unless it is able to 
demonstrate less than one year remains before the statute of limitations 
may be asserted as a defense. In order to determine when the statute of 
limitations will run, it is necessary to examine the applicable statute, 19 
U.S.C. § 1621(1988). This statute states: 


[nJo suit or action to recover any pecuniary penalty or forfeiture of 
property accruing under the customs laws shall be instituted unless 
such suit or action is commenced within five years after the time 
when the alleged offense was discovered: Provided, That in the case 
of an alleged violation of section 1592 of this title arising out of gross 
negligence or negligence, such suit or action shall not be instituted 
more than five years after the date the alleged violation was com- 
mitted * * *. 

19 U.S.C. § 1621. 

As indicated in both sets of prepenalty and penalty notices as well as 
the complaint, this action only seeks a penalty for fraudulent violations 
of 19 U.S.C. § 1592.1 The statute of limitations therefore, runs until 
“five years after the time when the alleged offense was discovered.” 
19 U.S.C. § 1621. Plaintiff did not allege in its complaint or either set of 
prepenalty and penalty notices a violation arising out of gross negli- 


1 Customs claims for the first time in its brief that it was contemplating an alternative plea of gross negligence. Pl. Br. 
at 19. However, Customs cannot point to any mention of a claim based on gross negligence in the complaint or in any of 
the prepenalty and penalty notices it sent Stanley. The Court, therefore, finds Customs’ argument without merit. 
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gence or negligence. Thus, the statute of limitations is not properly 
measured from “the date the alleged violation was committed.” Jd.2 

Customs states in its complaint it “had no knowledge of any of the 
false and material statements, acts and/or omissions, alleged in the 
above paragraphs, before March 3, 1988.” Complaint at paragraph 18. 
At the time Customs commenced its administrative investigation on 
October 2, 1990, the statute of limitations would not have run for an- 
other two years and five months. Customs is unable to demonstrate less 
than one year remained before the statute of limitations could have been 
asserted as a defense. Pursuant to 19 C.F.R. § 162.78(a) and 19 C.F.R. 
§ 171.12, therefore, Customs should have provided Stanley with a 
thirty-day response period for the October 2, 1990 prepenalty notice 
and October 17, 1990 penalty notice. 

During the administrative proceeding below, Stanley’s attorney 
pointed out to Customs its obligation to provide defendant with a thirty- 
day response period. October 9, 1990 Letter to District Director; Octo- 
ber 24, 1990 Letter to Commissioner of Customs. Two years and five 
months remained before the defendant could have raised the statute of 
limitations as a defense yet Customs ignored the thirty-day response pe- 
riod provided for in 19 C.F.R. § 162.78 and 19 C.F.R. § 171.12. 

Customs argues that even if it failed to provide Stanley with proper 
notice and an adequate opportunity to participate at the administrative 
level, such failure “is generally not perceived as a jurisdictional pre- 
requisite to an enforcement action brought by the agency.” Pl. Br. at 22 
(quoting United States v. Jac NatoriCo.,17CIT__, , 821 F. Supp. 
1514, 1517 (1993); United States v. Priority Prods., Inc., 4 4 Fed. Cir. (T) 
88, 92, 793 F.2d 296, 300 (1986)). Both Jac Natoni and Priority, how- 
ever, can be distinguished from the instant case. 

Plaintiff in Jac Natori sought to have the action against it dismissed 
based on, among other reasons, Customs failure to issue a decision on a 
second supplemental administrative decision. Jac Natori, 17 CIT at 
____, 821 F. Supp. at 1516. The Court reasoned because the civil liability 
had been referred to the Department of Justice, Customs could not have 
taken any action on plaintiff's petition. Jd.at__, 821 F. Supp. at 1516. 
Additionally, the Court could not “conclude on the motion presented 
that petitioner Jac Natori Co. did not have a reasonable opportunity to 
be heard.” Id. at , 821 F. Supp. at 1516. This Court, however, is able 
to conclude that peti petitioner Stanley, unlike Jac Natori, did not have a 
reasonable opportunity to be heard regarding the initial prepenalty and 
penalty notices. Customs denied Stanley this opportunity by providing a 
truncated response period. 


2 According to Customs, “[i]t is the policy of the Customs Service to calculate the statute of limitations from the date 
of the violation (as opposed to the date of discovery of fraud) as a conservative measure.” PI. Br. at 20. In support of this 
policy, Customs cites United States v. Thorson Chem. Corp., 14 CIT 550, 551 n.1, 742 F. Supp. 1170, 1171 n.1 (1990), 
claim dismissed, 16CIT___, 795 F. Supp. 1190 (1992). Thorson, however, dealt with the validity of the party’s waiver 
of the statute of limitations. Moreover, the specific footnote Customs cites merely restates the language of 19 U.S.C. 
§ 1592 (1988). Thorson does not provide support for Customs’ proposition that it may deny a party the requisite thirty- 
day response period by calculating the statute of limitations for a fraud case from the date of the violation instead of the 
date of discovery of the fraud. Where Customs has not alleged negligence or gross negligence, it cannot calculate the 
statute of limitations from the date of the violation. 
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The Priority court held Customs’ failure to name the owner of Prior- 
ity Products and his wife in the prepenalty and penalty notices did not 
deprive the Court of International Trade of jurisdiction. 4 Fed. Cir. (T) 
at 93,793 F.2d at 300. The court refused to read 19 U.S.C. § 1592 and 
28 U.S.C. § 1582 as limiting the Court of International Trade’s jurisdic- 
tion to only those cases where the parties have been expressly named in 
the administrative proceedings. Id. at 91, 793 F.2d at __. The court 
found both parties received actual notice of the claim and received due 
process at the administrative level. Id. at 94,793 F.2dat__.. 

Stanley, unlike the parties in Priority, could not adequately partici- 
pate at the administrative level with respect to the initial prepenalty 
and penalty notices because of the shortened response period Customs 
provided. “There is no doubt that the doctrine of exhaustion of adminis- 
trative remedies applies to an agency seeking enforcement of adminis- 
trative action prior to the completion of the administrative process.” Id 
at 92, 793 F.2d at 300 (citing Aircraft & Diesel Equip. Corp. v. Hirsch, 
331 U.S. 752, 767-68 (1947)). Plaintiff failed to provide Stanley with a 
“reasonable opportunity to make representations, both oral and writ- 
ten, as to why a claim for monetary penalty should not be issued in the 
amount stated.” See 19 U.S.C. § 1592(b)(1)(vii). The Court must dismiss 
this action with respect to the entries covered by the October 2, 1990 and 
October 17, 1990 prepenalty and penalty notices for plaintiff's failure to 
(1) exhaust its administrative remedies and (2) provide Stanley with a 
reasonable opportunity to be heard, a fundamental requirement of due 
process of law. See 28 U.S.C. § 2637(d) (1988); U.S. Const. amend. V. 

At the time Customs issued the second set of prepenalty and penalty 
notices (November 11, 1992 and November 27, 1992 respectively), there 
was less than one year remaining before the statute of limitations could 
have been asserted as a defense. Customs, therefore, acted lawfully in 
providing Stanley with a response period of less than thirty days. See 
19 C.F.R. §§ 162.78(a), 171.12(e). 


B. Request for Oral Hearing: 


As an additional basis for dismissal, Stanley complains Customs 
failed to respond to defendant’s request for an oral hearing pursuant to 
19 U.S.C. § 1592(b)(2). Customs first argues Stanley’s December 4, 
1992 request was untimely filed. Later in its brief, Customs maintains it 
could not complete its administrative review, and in particular it could 
not respond to defendant’s request, because it had already submitted 
the case to the U.S. Department of Justice. Because Customs points to 
nothing in the record supporting the argument it had already submitted 
the case to the Department of Justice, the Court finds this factual asser- 
tion without substantiation and, therefore, without merit. The Court, 
thus turns to Customs initial argument that Stanley’s request was 
untimely. 

A respondent must comply with the stated time period in the penalty 
notice in order to take advantage of its right to make an oral presenta- 
tion pursuant to 19 C.F.R. § 171.14 (1990). The November 27, 1992 pen- 
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alty notice provided Stanley with a seven-day response period pursuant 
to 19 C.F.R. § 171.12(e). This subsection allows Customs to “specify in 
the [penalty] notice a reasonable period of time shorter than 30 days but 
not less than 7 days, for the filing of a petition for relief” if “fewer than 
180 days remain from the date of the penalty notice before the statute of 
limitations may be asserted as a defense.” 19 C.F.R. § 171.12(e) (empha- 
sis added). The regulatory requirement of a reasonable period of time is 
necessary in order for section 171.12(e) to be in compliance with 
19 U.S.C. § 1592(b)(2). Section 1592 directs Customs to give respon- 
dents “a reasonable opportunity * * * tomake representations, both oral 
and written, seeking remission or mitigation of the monetary penalty.” 
19 U.S.C. § 1592(b)(2) (emphasis added). The issue before the Court, 
therefore, is whether the seven-day period as implemented by Customs 
provided a “reasonable period of time * * * for the filing of a petition for 
relief.” 

Customs sent Stanley the penalty notice by mail on Friday, November 
27, 1992 from the Customs office in Dallas, Texas to Stanley headquar- 
ters in New Britain, Connecticut. Despite having received a prepenalty 
response from Stanley’s attorney of record less than one week before, 
Customs did not send a copy of the penalty notice to the attorney. Stan- 
ley sent its response by Federal Express on Friday, December 4, 1992. 
Federal Express delivered the response to Customs on Monday, Decem- 
ber 7, 1992. According to Customs, Stanley’s response was untimely be- 
cause it needed to be in Customs’ office by Friday, December 4, 1992. 
The Court finds Customs’ position and the seven-day response period 
requirement as implemented by Customs to be unreasonable. 

If a three-day mailing time is assumed, the earliest Stanley would 
have received the penalty notice would have been Monday, November 
30, 1992. If Stanley were to have sent its response in the same manner as 
Customs, by mail, then it would have had to mail its response by Tues- 
day, December 1, 1992. This would have allowed Stanley one day in 
which to contact its attorney in Washington D.C., formulate its re- 
sponse, and mail its response and oral hearing request to Customs. The 
Court finds that not only is this time period unreasonable, it also effec- 
tively denied defendant a fundamental opportunity to be heard, which is 
a denial of due process. U.S. Const. amend. V. As previously stated, sec- 
tion 1592 directs Customs to give respondent “a reasonable opportunity 
to make representations, both oral and written, as to why a claim for 
monetary penalty should not be issued in the amount stated.” See 
19 U.S.C. § 1592(b)(1)(vii) (emphasis added). Customs cannot avoid 
that reasonableness requirement by regulation or other action. It may 
well be reasonable for Customs to allow a seven-day response time pro- 
vided it allows time for mailing to be taken into consideration or pro- 
vides some other form of notice calculated to afford a party a reasonable 
period of time to respond. Customs appears to have, for some caprice, 
deliberately set out to deny defendant its opportunity to be heard. Suf- 
fice it to say this Court will not endorse that caprice. Accordingly, the 
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Court grants defendant’s motion with respect to the entries covered by 
the 1992 penalty notice, and dismisses this case. 


CONCLUSION 


After considering all of defendant’s and plaintiffs arguments, the 
Court holds Customs failed to exhaust its administrative remedies with 
respect to the 1990 prepenalty and penalty notices and to afford defen- 
dant with a reasonable opportunity to be heard, a fundamental require- 
ment of due process of law. Additionally, the Court holds the seven-day 
response period requirement as implemented by Customs with respect 
to the 1992 penalty notice was unreasonable and not in accordance with 
law. Defendant’s motion is granted and this action is dismissed. 


(Slip Op. 93-241) 


Koyo Serko Co., Ltp. AnD Koyo Corp. or U.S.A., PLAINTIFFS v. UNITED 
STATES AND U.S. DEPARTMENT OF COMMERCE, DEFENDANTS, AND TIMKEN 
Co., INTERVENOR 


Court No. 91-09-00704 


(Dated December 21, 1993) 


ORDER 


Tsouca.as, Judge: Upon consideration of the remand comments of 
The Timken Company and the comments of Koyo Seiko Co., and defen- 
dant’s response to the comments, and other pertinent papers filed 
herein, it is hereby 

ORDERED that the case is remanded to Commerce for calculation of 
dumping margins for the unmatched U.S. bearings, i.e., bearings for 
which no home market constructed values or sales data were available 
in the manner contemplated by Commerce; and it is further 

ORDERED that the remand results shall be due within sixty (60) days of 
the date this order is entered. Comments or objections are due fifteen 
(15) days thereafter. Rebuttal comments are due within ten (10) days of 
the date comments are due. 
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(Slip Op. 93-242) 


MAaANnrTEX, INC., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
ALLIED TUBE & ConbuIT CoRP., DEFENDANT-INTERVENOR 


Consolidated Court No. 92-01-00020 


Plaintiffs challenge the International Trade Administration’s final determination in 
the 1987-1988 and 1988-1989 administrative reviews of the antidumping order covering 
circular welded pipe and tube from India in Certain Welded Carbon Steel Standard Pipes 
and Tubes From India, 56 Fed. Reg. 64,753 (Dep’t Comm. 1991) (final admin. review). 

Held: The International Trade Administration’s final determination is sustained and 
plaintiffs’ motion for judgment upon the agency record is denied. 


(Date December 22, 1993) 


Wilkie Farr & Gallagher (William H. Barringer, Theodore C. Whitehouse, Daniel L. 
Porter, and Christopher S. Stokes), for plaintiffs Mantex, Inc. and Tata Iron and Steel 
Corp. 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of 
Justice, (Marc E. Montalbine); Jeffery C. Lowe, Attorney, Office of the Chief Counsel 
for Import Administration, United States Department of Commerce, of Counsel, for 
defendant. 

Schagrin Associates (Roger B. Schagrin, R. Alan Luberda, and Gail S. Usher), for defen- 
dant-intervenor Allied Tube & Conduit Corp. 


OPINION 
Carman, Judge: Plaintiffs bring this consolidated action pursuant to 


19 U.S.C. § 1516a(2)(B)(iii) (1988) to contest the final determination by 
the International Trade Administration, Department of Commerce 
(ITA or Commerce) in the 1987-1988, 1988-1989 administrative re- 
views of the antidumping duty order issued in Certain Welded Carbon 
Steel Standard Pipes and Tubes From India, 51 Fed. Reg. 17,384 (Dep’t 
Comm. 1986) (antidumping duty order). See Certain Welded Carbon 
Steel Standard Pipes and Tubes From India, 56 Fed. Reg. 64,753 (Dep’t 
Comm. 1991) (final admin. rev.) (Final Review). Plaintiffs seek judg- 
ment pursuant to USCIT R. 56.1. This Court has jurisdiction under 
28 U.S.C. § 1581(c) (1988) and, for the reasons which follow, enters 
judgment for defendants. 


I. BACKGROUND 


The administrative reviews at issue in this case arise from the ITA’s 
final determination in Certain Welded Carbon Steel Standard Pipe and 
Tube From India, 51 Fed. Reg. 9089 (Dep’t Comm. 1986) (final determ.) 
(Final Determination). In the Final Determination, Commerce found 
plaintiff Tata Iron and Steel Corp. (TISCO) was selling or was likely to 
sell standard pipe and tube from India in the United States at less than 
fair value (LTFV). 51 Fed. Reg. at 9090. The ITA also determined a 
weighted-average dumping margin of 7.08 percent for TISCO. Id. The 
International Trade Commission later found the imports at issue were 
materially injuring a United States industry. Certain Welded Carbon 
Steel Standard Pipes and Tubes From India, 51 Fed. Reg. 17,384 Dep’t 
Comm. 1986) (antidumping duty order). Based on the LTFV and injury 
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findings, Commerce issued an antidumping duty order incorporating 
the weighted-average antidumping duty margins set forth in the Final 
Determination. Id. at 17,384—85. 

The ITA subsequently undertook two consecutive administrative re- 
views of imports of standard pipe and tube from India into the United 
States. Certain Welded Carbon Steel Standard Pipes and Tubes From 
India, 56 Fed. Reg. 26,650 (Dep’t Comm. 1991) (prelim. admin. review) 
(Preliminary Review). These reviews assessed imports made by TISCO 
during two consecutive periods which began on May 1, 1987 and ended 
on April 30, 1989.1 Id. The first review covered shipments from May 1, 
1987 through April 30, 1988 and the second review extended from May 
1, 1988 through April 30, 1989. Id. Commerce preliminarily determined 
dumping margins of 77.94 percent for the first period and 86.71 percent 
for the second period. Jd. at 26,652. In the Final Review, Commerce 
slightly revised these figures, establishing margins of 77.32 and 87.39 
percent for the first and second periods, respectively. 56 Fed. Reg. at 
64,763. 

Four aspects of the Final Review are pertinent to the instant case. 
The first is the ITA’s decision to deny TISCO a circumstances of sale 
(COS) adjustment for rebate payments that the company received un- 
der India’s International Price Reimbursement Scheme (IPRS). Al- 
though Commerce had previously made a COS adjustment to TISCO’s 
home market sales price for IPRS payments in the Final Determina- 
tion,2 Commerce reversed its position in the administrative reviews. 

The ITA refused to make a COS adjustment for the IPRS payments 
for three reasons. First, the ITA did not find the payments to be “bona 
fide circumstance[s] of sale” because they did not allow TISCO to pro- 
vide “its customers with something of value other than the standard 
pipe subject to the sales transaction.” Id. at 64,757. Commerce based its 
finding on the fact it “did not find that the price differential between 
sales of such or similar merchandise was ’due in any way to greater di- 
rect selling expanses [sic] or to value in addition to the physical article 
itself being conveyed to purchasers in the higher-priced market.” Id. 
(citing Cyanuric Acid and its Chlorinated Derivatives from Japan Used 
in the Swimming Pool Trade, 49 Fed. Reg. 7424, 7427 (Dep’t Comm. 
1984) (final determ.)). 

In addition, even assuming the IPRS payment were a bona fide cir- 
cumstance of sale, Commerce declined to grant a COS adjustment be- 
cause it found the payments were not “directly related” to TISCO’s 
United States sales. Id. at 64,757-58 (citing Negev Phosphates, Ltd. v. 
United States, 12 CIT 1074, 699 F. Supp. 938 (1988); Industrial Phos- 
phoric Acid from Israel, 52 Fed. Reg. 25,440 (Dep’t Comm. 1987) (final 
determ.)). Because the payments “are merely predicated upon the act of 
exportation,” Commerce indicated the payments were “tied to” sales 


1 The reviews also covered shipments made by Jindal Pipes Ltd. (Jindal). Because the instant action only challenges 
the ITA’s findings pertaining to TISCO, the Court does not address the ITA’s conclusions affecting Jindal. 


2 See 51 Fed. Reg. at 9091. 
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rather than “directly related” to sales. Jd. In addition, Commerce em- 
phasized the fact that the IPRS enabled TISCO to receive benefits on 
United States sales that it did not receive on comparable home-market 
sales. Id. at 64,758. 

The final reason Commerce cited for denying the COS adjustment is 
that the IPRS payments stem from production costs rather than from 
TISCO’s marketing practices. Jd. (citing Spun Acrylic Yarn from Italy, 
50 Fed. Reg. 35,849 (Dep’t Comm. 1985) (final admin. review)). In sum, 
because the IPRS payments result from decisions pertaining to raw ma- 
terial input rather than from marketing practices, the ITA concluded 
the payments did not permit a COS adjustment. Id. 

The second aspect of the Final Review at issue in the instant case is 
the ITA’s refusal to grant TISCO a COS adjustment to reflect a trade- 
mark premium the company allegedly realized on its home market sales. 
Commerce denied TISCO a COS adjustment for the claimed trademark 
premium because the company failed to provide “the Department with 
credible information, based on generally accepted trademark valuation 
techniques, which would indicate what portion, if any, of the home-mar- 
ket price is due to the alleged trademark premium.” Jd. at 64,759. Ac- 
cording to the ITA, TISCO’s proposed valuation methodology, which 
relies on price differentials between its product and a competitor’s prod- 
uct, is improper “since any number of factors could explain why one 
manufacturer’s prices for standard pipe are different from those of an- 
other manufacturer.” Jd. Although Commerce found TISCO “provided 
some information showing that the prices it charges for pipe and tube 
are higher than the prices charged by its competitors for comparable 
products,” Commerce concluded “TISCO has not provided sufficient 
evidence nor has it proved what portion of the differential * * * is attrib- 
utable to the trademark premium, let alone quantified any such pre- 
mium precisely.” Id. 

The third pertinent aspect of the Final Review is the ITA’s decision to 
exclude TISCO’s home market sales of American Society of Testing Ma- 
terials (ASTM) pipe in determining the company’s home market price. 
The ITA decided to exclude TISCO’s home market sales of ASTM pipe 
because it found the company did not make the sales in the ordinary 
course of trade. Jd. at 64,755. After considering several factors, Com- 
merce concluded “sales of ASTM pipe were not normal in terms of the 
domestic market for standard pipe in India.” Id. 

Although Commerce had previously found such sales to be in the ordi- 
nary course of trade, Commerce reversed its position in the Final Re- 
view. The ITA indicated its finding in the original investigation did not 
preclude a different result in a subsequent administrative review, citing 
PPG Indus., Inc. v. United States, 13 CIT 297, 301-02, 712 F. Supp. 195, 
199 (1989). Id. at 64,756. Commerce explained that deficiencies in infor- 
mation submitted by TISCO in the original investigation prevented 
Commerce from assessing whether the company’s ASTM home market 
sales were in the ordinary course of trade. Id. According to Commerce, it 





U.S. COURT OF INTERNATIONAL TRADE 159 


was not until the instant administrative reviews that certain facts 

emerged on the record that raised legitimate questions as to whether 

TISCO’s ASTM sales were in the ordinary course of trade. Id. 
In particular, the Department found during verification that, 
whereas IS pipe for sale in India receives only minimal packing and 
is stamped with the “TATA” trademark, the ASTM pipe sold in In- 
dia was packed for export and unstamped, lending credence to peti- 
tioners’ allegation that sales of ASTM standard pipe in India were 
actually production overruns or returns on export sales. 


Id. Commerce also indicated other information concerning the different 
channels of trade that TISCO used to market ASTM and IS pipe and the 
company’s divergent pricing practices for the different pipes permitted 
Commerce to consider whether the ASTM sales were outside the ordi- 
nary course of trade. Jd. 

In determining whether TISCO’s sales of ASTM pipe were outside the 
ordinary course of trade in the Indian domestic market, Commerce as- 
sessed four factors. First, it “considered the differences in standards and 
product uses between ASTM and [Indian Standard or] IS pipe.” Id. at 
64,755. Commerce emphasized the fact that “[t]he use of ASTM pipe in 
the Indian domestic market is drastically limited because this pipe is 
measured in inches and fractions thereof * * *. [And a]s a consequence, 
ASTM pipe does not conform with Indian building codes or government 
specifications.” Jd. The ITA also rejected TISCO’s contention that the 
ASTM pipe sold in India had structural applications, finding instead 
that the majority of such pipe sold in India was threaded and coupled. 
According to Commerce, because consumers use threaded and coupled 
pipe for conveying materials rather than for standard structural pur- 
poses, the ASTM pipe is not readily adaptable to standard use and, 
therefore, “any market for ASTM pipe in India can only be marginal.” 
Id. 

The second factor that Commerce addressed was the comparative vol- 
ume of sales and number of buyers of ASTM and IS pipe in the Indian 
home market. Jd. Commerce “found that the overwhelming majority of 
standard pipe sold in India is IS pipe, not ASTM pipe.” Jd. Moreover, 
Commerce noted, as compared to IS pipe, TISCO sells ASTM pipe in 
much smaller volumes and at a great discount. Jd. Commerce also 
pointed to the fact that TISCO “stated that only two of its many dis- 
tributors in India sell ASTM pipe for resale to * * * rural customers 
a ee 

The third factor that Commerce considered was the price and profit 
differentials between ASTM and IS pipe sold in the home market. Id. 
Specifically, Commerce found “a wide disparity in sale prices between 
ASTM and IS pipe in India, the latter being consistently sold at much 
higher prices than the former even though IS pipe is the country stan- 
dard.” Id. Commerce indicated the price disparity between the two pipes 
is especially significant because TISCO’s production costs for both pipes 
is “substantially equivalent.” Id. 
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The final factor that Commerce analyzed was whether the ASTM pipe 
sold in the Indian home market consisted of production overruns or sec- 
onds. Jd. Although TISCO claimed the sales were not overruns or sec- 
onds during the period leading up to the Final Review, Commerce 
stressed the fact that In the verification report in the original investiga- 
tion “TISCO officials stated that these sales were ‘cost overruns.” Id. 
According to Commerce, “TISCO has not offered * * * any information 
to counter their previous admission.” Jd. While Commerce officials did 
see purchase orders and invoices for ASTM pipe during verification, 
Commerce concluded “these orders and invoices only show that two dis- 
tributors purchased relatively small quantities of ASTM pipe of resale.” 
Id. Commerce reasoned that “[t]he existence of purchase orders and in- 
voices does not speak to the issue of whether the merchandise involved 
consists of production overruns because that it is not the purchasers’ 
concern.” Jd. Commerce also noted TISCO did not make its production 
records for standard pipe available to Department officials or tie those 
records “to specific requests by Indian distributors for ASTM pipe.” Id. 

The final aspect of the Final Review at issue is Commerce’s decision to 
use best information available (BIA) in order to determine TISCO’s 
United States price. The ITA resorted to BIA after it rejected TISCO’s 
post-verification responses. Commerce indicated it rejected the re- 
sponses because the company failed to provide complete and accurate 
responses despite the fact that the company had an “extremely long 
span of time and * * * multiple opportunities” to do so. Jd at 64,761. Ac- 


cording to Commerce, during verification TISCO gave department offi- 
cials “substantial amounts of new information that they had not time to 
evaluate and analyze.” Jd. As aresult, the ITA based “the final results of 
the instant reviews on information TISCO submitted prior to verifica- 
tion, for U.S. sales reported in a timely fashion, and on petitioners’ BIA 
for the unreported U.S. sales.” Id. 


II. CONTENTIONS OF THE PARTIES 
A. Plaintiffs: 

Plaintiffs challenge four aspects of the Final Review. First, plaintiffs 
contend the ITA improperly refused to grant TISCO a COS adjustment 
based on the IPRS rebates that the company received. Pls.’ Br. at 10. In 
short, plaintiffs argue the rebates are directly related to United States 
sales and therefore entitle TISCO to a COS adjustment, citing Sawhill 
Tubular Div. Cyclops Corp. v. United States, 11 CIT 491, 499-500, 666 
F. Supp. 1550, 1556-57 (1987) (upholding Commerce’s COS adjustment 
for IPRS payments); Certain Iron Construction Castings from India, 
55 Fed. Reg. 40,697 (1990) (final admin. review). Jd. at 11-14. As TISCO 
receives the rebates only for its exports and does not receive them for its 
home market sales, plaintiffs assert Commerce must account for the 
lack of rebate in computing the company’s foreign market value by 
granting the company a COS adjustment. Pls.’ Reply Br. at 8-9. More- 
over, plaintiffs maintain because the facts, laws, and regulations pre- 
sented in the administrative reviews are identical to those presented in 
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the original investigation in which Commerce granted a COS adjust- 
ment, Commerce’s decision to deny a COS adjustment in the adminis- 
trative reviews is unreasonable, arbitrary and capricious. Pls.’ Br. at 15. 

Second, plaintiffs contend the ITA erroneously refused to make a 
COS adjustment for the trademark premium that plaintiffs claim 
TISCO receives on its home market sales of IS pipe. Jd. at 28. Plaintiffs 
argue such an adjustment is proper even though it is a “value-based” dif- 
ference rather than a cost-based difference. Id. at 37-39. Plaintiffs urge 
Commerce should have accounted for TISCO’s trademark premium by 
comparing the pricing trends in the Indian market with the price 
charged by TISCO and by considering the product-specific profits 
earned by other companies with those of TISCO. Jd. at 32-35. Plaintiffs 
claim such a methodology is viable because “[g]enerally accepted meth- 
ods of trademark valuation assume that the disparity in rate of return 
for one company from the ‘normal or standard’ rates of return for other 
producers in an industry is equal to the value of a company’s trademark 
premium.” Jd. at 32 (emphasis omitted). Plaintiffs maintain their meth- 
odology is preferable as it only examines those transactions involving 
the product under review and does not assess the company’s overall 
earnings which would include transactions of products that are not un- 
der review. Id. at 32-34. In addition, plaintiffs assert a COS adjustment 
is proper because TISCO can demonstrate how it accounted for and 
quantified its trademark premium in setting its home market price, cit- 
ing Color Television Receivers From Korea, 49 Fed. Reg. 7820, 7827 
(Dep’t Comm. 1984) (final determ.). Jd. at 36. 

Third, plaintiffs assert Commerce wrongfully excluded TISCO’s 
home market sales of ASTM pipe in determining the company’s home 
market price. Jd. at 18. According to plaintiffs, in determining the for- 
eign market value of merchandise that an importer sells in the United 
States, Commerce must use the same merchandise that the importer 
sells in the United States rather than merchandise that is only similar to 
what the importer sells in the United States. Jd. Because the product at 
issue in the administrative reviews is ASTM pipe and TISCO sells the 
identical product in its home market, plaintiffs argue Commerce erro- 
neously excluded these home market sales from its foreign market value 
analysis. Jd. In short, plaintiffs urge the ITA should have included 
TISCO’s home market sales of ASTM pipe because, contrary to Com- 
merce’s findings, the company made the sales in the ordinary course of 
trade. Id. 

Plaintiffs also contest each basis upon which Commerce found 
TISCO’s home market sales of ASTM pipe to be outside the ordinary 
course of trade. With respect to the various bases considered by Com- 
merce, plaintiffs maintain the following: (1) there is a real and bona fide 
demand for ASTM pipe in the home market for use as a type of struc- 
tural support, a standard use; (2) even assuming the use is not standard, 
the sales of the pipe, not its ultimate use, determine whether TISCO sold 
the product in the ordinary course of trade; (3) the low volume of home 
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market sales of ASTM pipe relative to IS pipe does not preclude the con- 
clusion that TISCO sells ASTM pipe in the ordinary course of trade; 
(4) the low profits received from home market sales of ASTM relative to 
IS sales are irrelevant to the ordinary course of trade issue because Com- 
merce never found the ASTM home sales to be below cost; and (5) the 
ASTM home market sales were not production overrun sales, and, even 
if they were, the fact that Commerce used these sales in the original de- 
termination as the basis for the less than fair value comparison demon- 
strates the sales were not outside the ordinary course of trade. Id. at 
20-28. 

Fourth, plaintiffs challenge Commerce’s decision to use BIA in order 
to determine TISCO’s United States price. Jd. at 41-54. Plaintiffs argue 
Commerce improperly relied on the fact that TISCO had omitted infor- 
mation pertaining to eight invoices covered by the 1987-1988 review 
and twenty-four invoices covered by the 1988-1989 review in resorting 
to BIA. Id. at 43. According to plaintiffs, the omissions did not permit 
Commerce to resort to BIA because: (1) TISCO alerted Commerce to the 
omissions at least one week before verification; (2) the omissions only 
cover a small amount of the total volume of the company’s total sales;3 
and (3) the company cooperated with Commerce during verification. Id. 
at 43-44. In addition, plaintiffs claim the various factors upon which 
Commerce ordinarily relies “in deciding whether to accept corrections 
of errors and omissions found during the verification process” also pre- 
clude Commerce from rejecting TISCO’s actual sales information and 


using BIA. Id. at 4449. Finally, even assuming Commerce’s use of BIA 
was justified, plaintiffs maintain Commerce improperly selected puni- 
tive information as BIA as TISCO fully cooperated with Commerce dur- 
ing the administrative reviews. Id. at 49-54. 


B. Defendants: 


The government and Allied Tube (defendants) advance several argu- 
ments to support the ITA’s determination in the Final Review. Defen- 
dants’ first principal contention is that Commerce properly refused to 
grant TISCO a COS adjustment for the IPRS rebates. Defendants cite 
three reasons for their position. First, defendants claim a COS adjust- 
ment is unwarranted because TISCO failed to demonstrate the IPRS 
payments caused the company to incur a “greater direct selling ex- 
pense” which ultimately affected its prices in the home market and/or 
the United States. Jd. at 24-30. According to defendants, companies 
have greater direct selling expenses in a particular market only when 
they provide customers in that market with something of value other 
than the merchandise involved in their transactions. Id. at 24-25. De- 
fendants maintain TISCO did not provide its United States customers 
with any additional value and, therefore, did not have any greater direct 
selling expenses that would permit a COS adjustment. Jd. 


8 According to plaintiffs, the omissions accounted for 1.4 percent and 4 percent of TISCO’s total volume of sales for 
the 1987-1988 and 1988-1989 reviews, respectively. 
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Second, defendants argue a COS adjustment is unwarranted as 
TISCO has not shown the IPRS rebate payments to be directly related to 
the company’s United States sales within the purview of 19 C.F.R. 
§ 353.56(a)(1). Id. at 30-36. Instead, defendants assert the payments 
are only “tied to” TISCO’s United States sales because they derive from 
the act of exportation rather than from individual sales transactions. Id. 
at 33. According to defendants, the mere fact that TISCO received the 
rebates because it exported its merchandise does not establish the 
causal link between the rebates and the “differential between United 
States price and foreign market value” that is necessary for a COS ad- 
justment. Jd. at 35 (citing Smith-Corona Group v. United States, 1 Fed. 
Cir. (T) 130, 138-39, 713 F.2d 1568, 1577 (1983), cert. denied, 465 U.S. 
1022 (1984)). In sum, defendants claim 

TISCO’s IPRS rebates are an item of general revenue which it re- 
ceives from the Indian government. TISCO can use this money in 
any manner it sees fit. TISCO need not use this money to lower the 
price of its product in the United States. Accordingly, receipt of this 
rebate does not necessarily cause any price differential between 
U.S. price and foreign market value. Commerce, therefore, prop- 
erly determined [the rebates] were not “directly related” to the re- 
viewed sales and did not qualify for a [COS] adjustment. 
Id. at 35-36. 

Finally, defendants urge Commerce properly reversed its policy with 
respect to granting COS adjustments for the IPRS payments. Defen- 
dants note Commerce began to reconsider its policy of granting COS ad- 
justments for dual-pricing schemes, such as India’s IPRS program, as 
early as 1988, and finally reversed its policy in 1991, immediately before 
it issued the Preliminary Review in this case. Id. at 21-23. Moreover, de- 
fendants claim Commerce fully explained its reasons for departing from 
its past practice upon publishing the Preliminary Review. Id. at 23. In 
addition, while acknowledging the Court of International Trade (CIT) 
upheld Commerce’s former policy of granting COS adjustments for 
IPRS rebate payments in Sawhill,4 defendants nevertheless argue the 
CIT neither held that such adjustments were necessary nor precluded 
Commerce from reexamining the issue on a subsequent administrative 
record and “reaching a contrary but equally reasonable conclusion.” Id. 
at 37. Defendants further maintain Commerce based its new policy ona 
permissible construction of the antidumping statutes and had the 
authority to reevaluate and change its former policy in order to imple- 
ment properly the statutes. Id. at 36-40. 

Defendants’ second principal contention is that Commerce correctly 
refused to make a trademark-based COS adjustment for TISCO’s home 
market price. Id. at 52-64. Defendants cite the preference for cost-based 
adjustments established by statute and regulation and approved of by 
case law to support Commerce’s refusal to grant a value-based, COS ad- 
justment for TISCO’s claimed trademark premium. Jd. at 54-57. In ad- 


4 11 CIT at 491, 666 F. Supp. at 1550. 
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dition, as emphasized by Commerce in the Final Review, defendants 
assert TISCO was unable to demonstrate the market value of the trade- 
mark according to generally accepted trademark valuation principles. 
Id. at 62. Defendants also claim TISCO failed to “demonstrate how it 
took the trademark into account in setting its prices and how the firm 
quantified the value at that time.” Def.-Intrvnr.’s Br. at 38. According to 
defendants, comparing TISCO’s home market price against the price of 
TISCO’s home market competitors does not provide a sufficiently reli- 
able basis upon which to grant a COS adjustment because several fac- 
tors may explain price differentials apart from a trademark. Gov’t. Br. 
at 63 (citing Final Review, 56 Fed. Reg. at 64,759). 

Defendants’ third main contention is that Commerce properly de- 
cided to exclude TISCO’s home market sales of ASTM pipe in determin- 
ing the company’s home market price because the sales were outside the 
ordinary course of trade. Jd. at 40-52. In essence, defendants argue the 
totality of the various factors considered by Commerce, including prod- 
uct use, price, sales quantity, profit margin, and production overruns, 
indicate TISCO’s ASTM home market sales were not in the ordinary 
course of trade. Jd. at 51-52. In addition, defendants maintain Com- 
merce could properly consider each of these factors in deciding whether 
the ASTM home sales were in the ordinary course of trade. Id. at 44, 
46-48. 

Finally, defendants contend Commerce correctly decided to reject in- 
formation that TISCO submitted during verification relating to its 
United States sales and use BIA. Id. at 64-73. Defendants assert Com- 
merce’s decision to reject the information was proper for the following 
reasons: (1) the time limit contained in Commerce’s regulations for sub- 
mitting unsolicited factual information had passed;5 (2) the time limits 
that Commerce had set in its various deficiency letters lapsed before 
TISCO submitted complete information; and (3) TISCO’s notice to 
Commerce regarding its omissions did not mention the omissions from 
the 1987-1988 review and did not completely list the omissions from 
the 1988-1989 review. Id. at 66-70. Accordingly, defendants argue 
“TISCO’s failure to provide Commerce with the requested information 
clearly constitutes ‘noncompliance with an information request’ and, 
therefore, justifies use of the best information rule.” Jd. at 68-69 (cita- 
tion omitted) (emphasis in original). Defendants also claim Commerce’s 
choice and application of BIA were reasonable because Commerce calcu- 
lated BIA from financial information contained in TISCO’s annual re- 
ports and questionnaire responses and only used BIA for the company’s 
omitted sales rather than reject the company’s responses in toto. Id. at 
71 (citing 19 C.F.R. § 353.37(b)). 


III. STANDARD OF REVIEW 


In reviewing a determination made by Commerce, this Court must de- 
cide whether the determination is supported by substantial evidence on 


5 Defendants cite 19 C.F.R. § 353.31(a)(1)(ii), (a)(3), (b)(2). 
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the record and is otherwise in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). “Substantial evidence is something more than 
a ‘mere scintilla,’ and must be enough reasonably to support a conclu- 
sion.” Ceramica Regiomontana S.A. v. United States, 10 CIT 399, 405, 
636 F. Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F.2d 1137 
(1987) (citations omitted). 

This Court must also accord substantial weight to the agency’s inter- 
pretation of the statute it administers. American Lamb Co. v. United 
States, 4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986) (citations omit- 
ted). “An agency’s interpretation of the statute need not be the only rea- 
sonable interpretation or the one which the court views as the most 
reasonable.” ICC Indus., Inc. v. United States, 5 Fed. Cir. (T) 78, 85, 812 
F.2d 694, 699 (1987) (emphasis in original) (citation omitted). Where 
“the statute is silent or ambiguous with respect to the specific issue, the 
question for the court is whether the agency’s answer is based on a per- 
missible construction of the statute.” Chevron U.S.A. Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837, 843 (1984) (footnote 
omitted). The agency must not, however, “contravene or ignore the in- 
tent of the legislature or the guiding purpose of the statute.” Ceramica 
Regiomontana, 10 CIT at 405, 636 F. Supp. at 966 (citations omitted). 


IV. Discussion 


A. IPRS Rebate Payments: 
The first issue before the Court is whether Commerce properly re- 


fused to make a COS adjustment to foreign market value for the IPRS 
rebate payments received by TISCO. For the reasons which follow, the 
Court finds Commerce’s decision to deny TISCO a COS adjustment was 
reasonable and in accordance with law. 

The ITA’s authority to make COS adjustments derives from 19 U.S.C. 
§ 1677b(a)(4) (1988). This provision indicates the following in pertinent 
part: 


In determining foreign market value, if it is established to the 
satisfaction of the administering authority that the amount of any 
difference between the United States price and the foreign market 
value (or that the fact that the United States price is the same as the 
foreign market value) is wholly or partly due to 


* * * * * * * 
(B) other differences in circumstances of sale * * * 
then due allowance shall be made therefor. 


19 U.S.C. § 1677b(a)(4)(B). This provision “does not define the term 
*circumstances of sale’ nor does it prescribe any method for determining 
allowances.” Smith-Corona, 1 Fed. Cir. (T) at 137, 713 F.2d at 1575. In- 
stead, “Congress has deferred to the expertise of the agency and vested 
broad discretion in it to make adjustments for the differences in the cir- 
cumstances of sale.” Sawhil,l CIT at 497, 666 F. Supp. at 1555 (citing id. 
at 137, 713 F.2d at 1575). 
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Commerce, in turn, has established guidelines by which it determines 
whether a foreign producer is entitled to a COS adjustment. These 
guidelines appear in 19 C.F.R. § 353.56 and provide as follows in rele- 
vant part: 


(a) In general. (1) In calculating foreign market value, the Secre- 
tary will make a reasonable allowance for a bona fide difference in 
the circumstances of the sales compared if the Secretary is satisfied 
that the amount of any price differential is wholly or partly due to 
such differences. In general, the Secretary will limit allowances to 
those circumstances which bear a direct relationship to the sales 
compared. 

(2) Differences in circumstance of sale for which the Secretary 
will make reasonable allowances normally are those involving dif- 
ferences in commissions, credit terms, guarantees, warranties, 
technical assistance, and servicing. The Secretary also will make 
reasonable allowances for differences in selling costs (such as ad- 
vertising) incurred by the producer or reseller but normally only to 
the extent that such costs are assumed by the producer or reseller 
on behalf of the purchaser from that producer or reseller. 


* * * * * * * 


(c) Reasonable allowance. In deciding what is a reasonable allow- 
ance for any difference in circumstances of sale, the Secretary nor- 
mally will consider the cost of such difference to the producer or 
reseller but, if appropriate, may also consider the effect of such dif- 
ference on the market value of the merchandise. 


19 C.F.R. § 353.56(a)(1)-(2), (c) (1991) (emphasis added). 

By its own terms, 19 C.F.R. § 353.56(a)(1) limits COS adjustments to 
matters which are “directly related” to the sales under review. Comitex 
Knitters, Ltd. v. United States, 17CIT__, __—, 803 F.Supp. 410, 416 
(1992) (citations omitted). This standard effectuates Congress’ intent to 
permit COS adjustments that “are reasonably identifiable, quantifiable, 
and directly related to the sales under consideration and if there is clear 
and reasonable evidence of their existence and amount.” H.R. REP. NO. 
317, 96th Cong., 1st Sess. 76 (1979) (emphasis added). This Court has 
consistently interpreted the “directly related” standard to require im- 
porters to show the item far which they claim a COS adjustment ac- 
counts for the differences in the prices of the sales under review. See 
General Housewares Corp. v. United States, 16 CIT _, __, 783 
F. Supp. 1408, 1415 (1992); Negev Phosphates, 12 CIT at 1080-81, 699 
F. Supp. at 945; Brother Indus. v. United States, 3 CIT 125, 129-30, 540 
F. Supp. 1341, 1349 (1982), aff'd sub nom. Smith-Corona, 1 Fed. Cir. (T) 
at 130, 713 F.2d at 1568. In other words, to be entitled to a COS adjust- 
ment, an importer must demonstrate a “‘causal link’ * * * between the 
differences in circumstances of sale and the differential between United 
States price and foreign market value.” Smith-Corona, 1 Fed. Cir. (T) at 
138, 713 F.2d at 1577. 

The application of the foregoing principles to the instant case requires 
a basic understanding of the IPRS scheme and the Indian domestic steel 
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market. As explained in the Preliminary Review, the Indian domestic 
steel market functions, in part, under the control of an entity known as 
the Joint Planning Committee (JPC).6 56 Fed. Reg. at 26,651. “The JPC 
sets domestic steel prices at a level considerably higher than world mar- 
ket prices in order to protect high-cost Indian steel producers.” Id. In 
addition, “(t]he JPC assesses all Indian steel fabricators a levy on their 
purchases of domestic steel[,]” which the fabricators pay into the Engi- 
neering Goods Exports Assistance Fund (Exports Assistance Fund). Id. 


Because those Indian exporters of finished steel products who buy 
their raw steel inputs from domestic Indian sources are placed at a 
comparative disadvantage with their foreign competitors, the [gov- 
ernment of India] set up the IPRS in order to compensate those ex- 
porters for the difference between domestic and world market 
prices for steel. 


Id. Once an exporter receives certification indicating it used domesti- 
cally-produced steel in fabricating finished steel products for export, the 
government “uses monies from the [Exports Assistance Fund] to rebate 
to the exporter the difference between the domestic steel price and the 
international steel price.” Id. As the rebate payments offset the higher 
costs of using domestic steel inputs, “[t]he IPRS * * * serves to neutral- 
ize the comparative disadvantage between expensive Indian steel and 
cheap imported steel.” Id. 

In its original antidumping duty investigation, Commerce granted 
TISCO aCOS adjustment for the IPRS rebate payments. Final Determi- 
nation, 51 Fed. Reg. at 9091. Commerce supported its finding, in part, by 
reasoning “the IPRS rebate is directly related to, and in fact contingent 
upon, the export sale of the merchandise under investigation. Receipt of 
the IPRS effectively enhanced the net return to TISCO on those sales. 
Therefore, we believe this adjustment is comparable to other circum- 
stances of sale adjustments.” Jd. (emphasis added). 

The CIT subsequently upheld Commerce’s determination in Sawhill. 
11 CIT at 500, 666 F. Supp. at 1557. There, domestic petitioners con- 
tended “the IPRS rebate is not within the class of situations that the 
statute, regulations, and legislative history indicate constitute circum- 
stances of sale.” Id. at 495, 666 F. Supp. at 1553. The Court rejected this 
argument and “decline[d] to adopt on the basis of ejusdem generis a nar- 
row construction of the circumstances of sale provision.” Jd. at 497, 666 
F. Supp. at 1555. The Court also rejected plaintiffs’ position “that the 
export rebate is simply a straight export subsidy.” Id. at 499, 666 
F. Supp. at 1556. The Court determined the question of whether the re- 
bates were countervailable export subsidies was not a matter for Com- 
merce to address in an antidumping investigation. Jd. at 499-500, 666 
F. Supp. at 1557 (citing Huffy Corp. v. United States, 10 CIT 214, 632 
F. Supp. 50 (1986)). 


6 The JPC is “a parastatal organization comprising officials of the government of India * * * and representatives of 
the major Indian steel producers.” Preliminary Results, 56 Fed. Reg. at 26,651. 
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In this case, plaintiffs advance two main arguments to support their 
claim that TISCO is entitled to a COS adjustment for the IPRS rebates. 
First, plaintiffs argue the rebates are directly related to TISCO’s United 
States sales and, because the company does not receive such payments 
for its home market sales, Commerce must allow a COS adjustment. 
Second, plaintiffs maintain Commerce’s refusal to grant a COS adjust- 
ment was unreasonable, arbitrary, and capricious as Commerce had 
previously made an adjustment on the same facts, laws, and regulations 
in the original investigation. 

The Court finds plaintiffs’ arguments unpersuasive. As to plaintiffs’ 
first contention, the Court finds nothing in the record, plaintiffs’ sub- 
missions, or the authorities cited by plaintiffs that would require Com- 
merce to conclude the IPRS payments are directly related to the sales 
under review within the meaning of 19 C.F.R. § 353.56(a)(1). The defi- 
ciency common in all of the items upon which plaintiffs rely is the ab- 
sence of any evidence linking the IPRS rebates to TISCO’s United 
States price. As indicated above, neither Commerce in its original inves- 
tigation nor this Court in Sawhill assessed whether, as a result of rebate 
monies received under the IPRS, TISCO raised its home market price or 
lowered its United States price for the sales under review. While in the 
Final Determination Commerce found the rebate payments were “di- 
rectly related to, and in fact contingent upon, the export sale of the mer- 
chandise under investigation” and “enhanced the net return to TISCO 
on [its export] sales,”7 Commerce did not analyze whether the rebates 
affected TISCO’s United States price. Likewise, in Sawhill, the Court 
did not assess what impact, if any, the IPRS rebates had upon TISCO’s 
United States price. Instead, the Court considered whether the princi- 
ple of statutory construction of ejusdem generis precluded Commerce 
from granting a COS adjustment for the IPRS rebates and whether 
Commerce improperly failed to determine whether the rebates were 
countervailable export subsidies that could not form the basis of a COS 
adjustment. Sawhill, 11 CIT at 496-500, 666 F. Supp. at 1554-57. Al- 
though the Court noted Commerce “is empowered to make an adjust- 
ment to [foreign market value] for the differences in costs that affect 
prices, ’8 the Court did not specifically decide whether TISCO’s reduced 
costs for its exported merchandise translated into a lower United States 
price.9 


7 Final Determination, 51 Fed. Reg. at 9091. 
8 Sawhill, 11 CIT at 498, 666 F. Supp. at 1556. 


9 Contrary to plaintiffs’ claim that the CIT “explicitly endorsed and affirmed the Department’s decision [in the origi- 
nal investigation] and determined that the COS adjustment for IPRS was proper, appropriate, and necessary,” this 
Court finds the Sawhill decision did not decide whether a COS adjustment was necessary. Quite simply, Sawhill did not 
scrutinize the relationship between TISCO’s lower input costs on its export sales and TISCO’s selling price. Instead, 
the Court upheld Commerce’s determination because the agency had a reasonable basis for granting a COS adjustment. 
In addition, none of the cases which plaintiffs argue endorse Sawhill supports plaintiffs’ position. See, e.g., Alhambra 
Foundry Co. v. United States, 12 CIT 1110, 1115, 701 F. Supp. 221, 225 (1988) (noting the IPRS rebates at issue in 
Sawhill lowered TISCO’s export prices without analyzing whether the Sawhill Court or Commerce found the rebates 
actually led to lower prices); General Housewares, 16 CIT at ___, 783 F. Supp. at 1415-16 (relying on Commerce’s 
finding in the Final Determination that the IPRS rebates “effectively enhanced” TISCO’s net return on its export sales, 
but not discussing whether the rebates affected the company’s sales price); Negev Phosphates, 12 CIT at 1080-81, 699 
F. Supp. at 945 (contrasting the IPRS at issue in Sawhill which does not require manufacturers to pay anything further 
on its export sales with the currency scheme under review which could require further payment on export). 
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Plaintiffs’ position with respect to the IPRS rebates proceeds on the 
assumption that lower costs produce lower market prices. Such an as- 
sumption, however, is manifestly unfounded because a producer may 
decide to increase its profit margin rather than pass on the benefits of its 
lower input costs to consumers in the form of lower prices. Cf. Smith- 
Corona, 1 Fed. Cir. (T) at 137, 713 F.2d at 1576 (“Dumping is a prime 
example of unfair competition in which a foreign manufacturer ignores 
the normal market relationships of cost to price.”). Indeed, while the 
Federal Circuit has endorsed the use of cost to measure COS adjust- 
ments, that court has expressly precluded Commerce from “rely[ing] on 
cost to the exclusion of its effect on value.” Jd. at 139, 713 F.2d at 1577 
(emphasis in original). The facts that TISCO pays a premium for its 
foreign-produced inputs, receives a rebate for the premium on export, 
and credits the rebates as sales revenue from its export sales, do not 
demonstrate the rebates are “directly related” to the company’s home 
market and United States sales within the meaning of 19 U.S.C. 
§ 1677b(a)(4)(B) and 19 C.F.R. § 353.56(a)(1)-(2), (c). Plaintiffs have 
not pointed to any evidence on the record which indicates whether and 
to what extent the rebate affected TISCO’s pricing strategy in the for- 
eign market and the United States. Merely because TISCO treats the re- 
bates as sales revenue for financial accounting purposes does not 
demonstrate any relationship between the rebate and the price that 
TISCO established in the home and United States markets. See Negev 
Phosphates, 12 CIT at 1080-81, 699 F. Supp. at 945 (upholding Com- 
merce’s decision to deny a COS adjustment for rebate payments re- 
ceived as compensation for the effects of inflation and currency 
exchange fluctuations because the payments did not affect the import- 
ers’ prices in either the home or United States market).10 In sum, al- 
though TISCO’s lower input costs may explain the company’s lower 
United States price relative to its home market, Commerce is not re- 
quired to assume such a causal relationship exists. Because plaintiffs 
failed to meet their burden of establishing such a relationship, the Court 
concludes Commerce properly refused to grant TISCO a COS adjust- 
ment for the IPRS rebates. See Smith-Corona, 1 Fed. Cir. (T) at 138, 
713 F.2d at 1577. 

With respect to plaintiffs’ second contention pertaining to the IPRS 
rebates, the Court finds Commerce properly reversed its former policy 
of granting COS adjustments for the rebates. The mere fact that an 
agency reverses a policy, or a statutory or regulatory interpretation does 
not indicate the agency’s decision is unreasonable, arbitrary, or capri- 
cious. It is well-settled that such reversals are entitled to deference from 
the courts. Rust v. Sullivan, 111 S. Ct. 1759, 1769 (1991) (citing Chev- 
ron, 467 U.S. at 862). As explained in Rust, 


10This Court expressly declines to characterize the IPRS payments as being “tied to” TISCO’s export sales, rather 
than “directly related” to those sales. The Court observes that applying terminology such as “tied to” as short-hand for 
items which do not satisfy the “directly related” test, but which are somewhat related to export sales, obfuscates the 
inquiry required by the statutes and amplified by legislative history, regulations and case law. Cf. Comitex Knitters, 17 
CiTat___, 803 F. Supp. at 417 (remanding determination to Commerce in order to explain rationale for finding reve- 
nue was “tied to sales * * * yet, not directly related”). 
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a revised interpretation deserves deference because an initial 
agency interpretation is not instantly carved in stone and the 
agency, to engage in informed rulemaking, must consider varying 
interpretations and the wisdom of its policy on a continuing basis. 
An agency is not required to establish rules of conduct to last for- 
ever, but rather must be given ample latitude to adapt its rules and 
policies to the demands of changing circumstances. 


Id. at 1769 (quotations and citations omitted). 

This Court concludes the ITA adequately justified its change of inter- 
pretation with respect to COS adjustments for the IPRS rebates with a 
“reasoned analysis.” Jd. at 1769 (quotation and citation omitted). Upon 
issuing the Preliminary Review and Final Review in this case, Com- 
merce set forth numerous reasons supporting its decision not to grant 
TISCO a COS adjustment for the IPRS rebates. As previously noted, 
Commerce indicated it would not grant a COS adjustment because the 
IPRS payments (1) relate to differences in production costs rather than 
to differences in sales; (2) do not meet the requirements Commerce has 
established for granting COS adjustments; (3) are contingent upon ex- 
portation rather than upon sales; and (4) are unlike duty drawback pay- 
ments that would support a COS adjustment. Preliminary Review, 
56 Fed. Reg. at 26,651-52; Final Review, 56 Fed. Reg. at 64,757-58. 
Moreover, the Court observes Commerce first announced its decision to 
reconsider its policy of granting COS adjustments for revenues received 
pursuant to two-tiered pricing schemes, such as the IPRS, more than 
two and one-half years before it issued the Preliminary Review and ulti- 
mately reversed the policy four days before issuing the Preliminary Re- 
view. See Light-Walled Welded Rectangular Carbon Steel Tubing from 
Taiwan, 53 Fed. Reg. 46,900, 46,901-02 (Dep’t Comm. 1988) (prelim. 
determ.) (announcing intent to review policy); Light-Walled Welded 
Rectangular Carbon Steel Tubing from Taiwan, 56 Fed. Reg. 26,382, 
26,383 (Dep’t Comm. 1991) (final admin. review) (reversing policy). Be- 
cause Commerce provided a comprehensive and reasoned analysis for 
reversing its former policy of granting COS adjustments for IPRS rebate 
payments and deliberated over its policy for a considerable period of 
time, the Court concludes Commerce’s reversal is entitled to deference. 
Rust, 111 S. Ct. at 1769; cf: Metallverken Nederland B.V. v. United 
States, 13 CIT 1013, 1017, 728 F. Supp. 730, 734 (1989) (“It is well set- 
tled that substantial evidence may exist in a record to support several 
inconsistent conclusions.”) (citing Consolo v. Federal Maritime 
Comm’n, 383 U.S. 607, 620 (1966) (other citations omitted)). The rea- 
sons stated above in connection with Commerce’s decision to deny 
TISCO a COS adjustment further reinforces this Court’s conclusion 
that Commerce’s reversal was reasonable and in accordance with law. 


B. Trademark Premium: 


The second issue before the Court is whether Commerce properly re- 
fused to make a COS adjustment to foreign market value to reflect a 
trademark premium allegedly realized by TISCO on its home market 
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sales. For the reasons which follow, the Court concludes Commerce’s re- 
fusal to grant a COS adjustment for TISCO’s claimed trademark pre- 
mium was reasonable and in accordance with law. 

As noted previously, Commerce may adjust the foreign market value 
of merchandise under review for circumstances of sale that “are reason- 
ably identifiable, quantifiable, and directly related to the sales under 
consideration and if there is clear and reasonable evidence of their exis- 
tence and amount.” H.R. Rep. No. 317 at 381. In addition, while 
19 U.S.C. § 1677b(a)(4)(B) authorizes COS adjustments, the provision 
“does not define the term ‘circumstances of sale’ nor does it prescribe 
any method for determining allowances.” Smith-Corona, 1 Fed. Cir. (T) 
at 137, 713 F.2d at 1575. Instead, “Congress has deferred to the exper- 
tise of the agency and vested broad discretion in it to make adjustments 
for the differences in the circumstances of sale.” Sawhill, 11 CIT at 497, 
666 F. Supp. at 1555 (citing zd. at 137, 713 F.2d at 1575). The deference 
Congress has extended to Commerce appears in the plain language of 
§ 1677b(a)(4(B), which limits foreign market value adjustments to cir- 
cumstances of sale that a respondent has “established to the satisfaction 
of the administering authority.” 19 U.S.C. § 1677b(a)(4) (emphasis 
added). 

With respect to a COS adjustment for a claimed trademark premium, 
the foregoing statutes, legislative history, and case law, clearly place the 
burden of quantifying the existence and effect of such a trademark pre- 
mium on the respondent. These authorities also underscore the fact 
that Commerce has vast discretion in determining whether a respon- 
dent has met its burden. In this case, plaintiffs urge Commerce should 
have accounted for TISCO’s trademark premium by comparing the pric- 
ing trends in the Indian market with the price charged by TISCO and by 
considering the product-specific profits earned by other companies with 
those of TISCO. Pits.’ Br. at 32-35. Plaintiffs claim such a methodology 
is viable because “[glenerally accepted methods of trademark valuation 
assume that the disparity in the rate of return for one company from the 
‘normal or standard’ rates of return for other producers in an industry is 
equal to the value of a company’s trademark premium.” Jd. at 32 (em- 
phasis omitted). 

The Court finds Commerce properly rejected TISCO’s proposed 
methodology. As plaintiffs acknowledge in their papers, TISCO’s meth- 
odology is “problematic” because it requires Commerce to analyze the 
product-specific profit margins of TISCO and those of the company’s 
various competitors in the home market. See Plts.’ Br. at 34. Even if in- 
formation pertaining to the prices charged by TISCO’s competitors 
were readily available, the information would not disclose the competi- 
tors’ costs or profit margin, both of which would be essential to TISCO’s 
analysis. As a result, TISCO’s methodology imposes an overly onerous 
burden on Commerce as it forces the agency to seek information from 
numerous companies that are not involved in the investigation at issue. 
While plaintiffs concede TISCO would be unable to obtain such “sensi- 
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tive information,!1 plaintiffs have not shown and the Court fails to see 
how Commerce would be in any better of a position to accomplish such a 
task. As a result, this Court declines to impose such a responsibility on 
the agency. The COS statutory provision simply does not impose any re- 
quirement on Commerce to undertake information gathering activities 
such as that suggested by TISCO. 

In addition, even assuming TISCO’s proposed methodology provides 
a viable means of quantifying the company’s trademark premium, the 
Court declines to require Commerce implement the methodology in this 
case. As stated above, the plain language of § 1677b(a)(4)(B) and the 
statute’s legislative history demonstrate TISCO has the burden of iden- 
tifying and quantifying its claimed trademark premium. Neither the 
statute nor the legislative history, however, requires Commerce to ob- 
tain the information that may ultimately permit a respondent seeking a 
COS adjustment to satisfy its burden. Accordingly, even if TISCO’s 
methodology would enable Commerce to quantify trademark premi- 
ums, the Court will not allow the company to transfer the bulk of its 
statutory obligation to the agency merely because the company devel- 
oped a conceptual framework for determining such premiums’ value. In 
sum, the Court finds TISCO failed to meet its burden of quantifying the 
trademark premium it claimed to have received on its home market 
sales. None of plaintiffs’ other arguments pertaining to trademark 
based COS adjustment cures the infirmity present in TISCO’s method- 


ology. As a result, the Court finds Commerce’s decision to deny the com- 
pany a COS adjustment for the claimed trademark premium was 
reasonable and in accordance with law.12 


C. Home Market Sales of ASTM Pipe: 

The third issue before the Court is whether Commerce properly ex- 
cluded TISCO’s home market sales of ASTM pipe in calculating foreign 
market value. Resolution of this issue requires the Court to make a 
threshold determination as to whether Commerce’s determination that 
TISCO made its ASTM sales outside the ordinary course of trade is in 
accordance with law. For the reasons which follow, the Court finds Com- 
merce’s finding that the sales were outside the ordinary course of trade 
is reasonable and in accordance with law. 

The general method by which Commerce determines foreign market 
value appears in 19 U.S.C. § 1677b(a)(1)(A). This provision indicates 
the following in pertinent part: 

The foreign market value of imported merchandise shall be the 
price, at the time such merchandise is first sold within the United 
States by the person for whom (or for whose account) the merchan- 


11 pits,’ Br. at 34. 


12The Court expressly declines to condition its findings in this case with respect to the trademark issue on the fact 
that a trademark-based COS adjustment is a “value-based” COS adjustment. Instead, the Court emphasizes the fact 
that the statutory-based requirements contained in 19 U.S.C. § 1677b(a)(4)(A) determine whether a COS adjustment 
is proper. While it may be the facts of this case exemplify the difficulty of quantifying “value-based” adjustments, the 
Court upholds Commerce’s finding with respect to the trademark-based COS adjustment because TISCO failed to meet 
its statutory burden and not because the adjustment it sought was “value-based.” 
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dise is imported to any other person who is not described in subsec- 
tion (e)(3) of this section with respect to such person — 

(A) at which such or similar merchandise is sold, or, in the 
absence of sales, offered for sale in the principal markets of the 
country from which exported, in the usual quantities and in the 
ordinary course of trade for home consumption * * *. 


19 U.S.C. § 1677b(a)(1)(A) (emphasis added); see also 19 C.F.R. 
§ 353.46(b). As defined by statute, “[t]he term ‘ordinary course of trade’ 
means the conditions and practices which, for a reasonable time prior to 
the exportation of the merchandise which is the subject of an investiga- 
tion, have been normal in the trade under consideration with respect to 
merchandise of the same class or kind. 19 U.S.C. § 1677(15) (1988). 
In addition, the phrase “such or similar merchandise” contained in 
19 U.S.C. § 1677b(a)(1)(A) refers to 


merchandise in the first of the following categories in respect of 
which a determination for the purposes of part II of this subtitle can 
be satisfactorily made: 


(A) The merchandise which is the subject of an investigation 
and other merchandise which is identical in physical charac- 
teristics with, and was produced in the same country by the 
same person as, that merchandise. 

(B) Merchandise — 


(i) produced in the same country and by the same 
person as the merchandise which is the subject of the 
investigation, 

(ii) like that merchandise in component material or ma- 
terials and in the purposes for which used, and 

(iii) approximately equal in commercial value to that 
merchandise. 


(C) Merchandise — 

(i) produced in the same country and by the same per- 
son and of the same general class or kind as the merchan- 
dise which is the subject of the investigation, 

(ii) like that merchandise in the purposes for which 
used, and 

(iii) which the administering authority determines may 
reasonably be compared with that merchandise. 


19 U.S.C. § 1677(16) (1988). 

As indicated previously, Commerce found TISCO’s home market 
sales of ASTM were outside the ordinary course of trade because the 
sales “were not normal in terms of the domestic market for standard 
pipe in India.” Final Review, 56 Fed. Reg. at 64,755. Commerce reached 
this conclusion after considering four factors: (1) “the differences in 
standards and product uses between ASTM and IS pipe in the home 
market;” (2) the comparative volume of sales and number of buyers of 
ASTM and IS pipe in the home market; (3) the price and profit differen- 
tials between ASTM and IS pipe in the home market; and (4) whether 
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the ASTM pipe home market sales consisted of production overruns or 
seconds. Id. 

This Court must review Commerce’s determinations with respect to 
whether an importer’s sales are in the ordinary course of trade on “an 
individual basis taking into account all of the relevant acts of each case.” 
Nachi-Fujikoshi Corp. v. United States,16CIT_ _, , 798 F. Supp. 
716, 719 (1992). Whether an importer has made sales in the ordinary 
course of trade depends on whether the importer made the sales under 
conditions that are normal for the product that is being sold, not 
whether the importer ordinarily sells the subject merchandise. See East 
Chilliwack Fruit Growers Co-Operative v. United States, 11 CIT 104, 
108, 655 F. Supp. 499, 504 (1987). Commerce’s decision is entitled to def- 
erence from this Court and the plaintiffs have the burden of demon- 
strating the sales Commerce excluded from its foreign market value 
calculation were not outside the ordinary course of trade. Nachi 
Fujikoshi, 16CIT at__, 798 F. Supp. at 718-19. For the reasons which 
follow, the Court finds the facts and circumstances of this case indicate 
TISCO’s home market sales of ASTM pipe were outside the ordinary 
course of trade and plaintiffs have failed to demonstrate otherwise. 

As stated above, plaintiffs’ threshold argument is that Commerce 
improperly used merchandise similar to ASTM pipe rather than mer- 
chandise identical to ASTM pipe to determine foreign market value. 
Specifically, plaintiffs urge Commerce erred in relying on Indian Stan- 
dard (IS) pipe rather than on ASTM pipe as the benchmark for assessing 
“the conditions and practices which * * * have been normal in the trade 
under consideration.” 19 U.S.C. § 1677(15). According to plaintiffs, 
Commerce generally resorts to similar merchandise only in “cases in- 
volving sample or trial sales, spot sales, sales of damaged merchandise, 
sales in small quantities and sales of obsolete or discontinued models.” 
Pls.’ Br. at 19 (footnotes omitted). Plaintiffs assert none of these condi- 
tions exists in the instant case and, therefore, Commerce use of IS pipe 
was erroneous. 

Plaintiffs’ position is without merit. 19 U.S.C. § 1677(16), which sets 
forth the categories of “such or similar merchandise” against which 
Commerce may compare the merchandise under review, grants Com- 
merce broad latitude. This provision only reauires Commerce to select 
merchandise “in respect of which a determination * * * can be satisfac- 
torily made.” 19 U.S.C. § 1677(16) (emphasis added). Because Com- 
merce is charged with making the determinations to which this 
provision refers, the assessment of whether a determination is satisfac- 
tory lies with Commerce. Asa result, even assuming the conditions cited 
by plaintiffs may indicate the circumstances under which Commerce 
will normally use similar rather than identical merchandise for ordi- 
nary course of trade and foreign market value purposes, those condi- 
tions do not limit Commerce’s statutory authority under § 1677(16). 
Nevertheless, the record in this case clearly indicates Commerce de- 
cided to resort to similar merchandise after finding TISCO’s ASTM 
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home market sales were too sparse for a meaningful comparison. R. Doc. 
42 at 785; see also Verification Report at 4-5. Moreover, the reasons dis- 
cussed below which support Commerce’s finding that TISCO’s ASTM 
home market sales were outside the ordinary course of trade further 
demonstrate such sales lacked the volume and frequency that would 
permit Commerce to make a “satisfactory” determination of foreign 
market value within the meaning of 19 U.S.C. § 1677(16). In addition, 
because IS pipe is the standard in the Indian home market, the pipe pro- 
vides a reasonable benchmark for ascertaining “the conditions and 
practices which * * * have been normal in the trade under consideration 
with respect to merchandise of the same class or kind.” 19 U.S.C. 
§ 1677(15). Accordingly, the Court finds Commerce’s decision to use 
similar merchandise in the form of IS pipe rather than identical mer- 
chandise in the form of ASTM pipe was reasonable and in accordance 
with law. 

Plaintiffs also contest each basis upon which Commerce found 
TISCO’s home market sales of ASTM pipe to be outside the ordinary 
course of trade. With respect to the various bases considered by Com- 
merce, plaintiffs maintain the following: (1) there is a real and bona fide 
demand for ASTM pipe in the home market for use as a type of struc- 
tural support, a standard use; (2) even assuming the use is not standard, 
the sales of the pipe, not its ultimate use, determine whether TISCO sold 
the product in the ordinary course of trade; (3) the low volume of home 
market sales of ASTM pipe relative to IS pipe does not preclude the con- 
clusion that TISCO sells ASTM pipe in the ordinary course of trade; 
(4) the low profits received from home market sales of ASTM relative to 
IS sales are irrelevant to the ordinary course of trade issue because Com- 
merce never found the ASTM home sales to be below cost; and (5) the 
ASTM home market sales were not production overrun sales, and, even 
if they were, the fact that Commerce used these sales in the original de- 
termination as the basis for the less than fair value comparison demon- 
strates the sales were not outside the ordinary course of trade. 

The Court finds plaintiffs’ arguments lack merit. With respect to 
plaintiffs’ first contention that a bona fide demand for ASTM pipe exists 
in the home market, the Court observes that nothing on the record dem- 
onstrates whether and to what extent such a demand actually exists. To 
the contrary, as Commerce explained, ASTM pipe is incompatible with 
Indian building codes and specifications because TISCO manufactures 
the pipe according to United States measuring standards whereas In- 
dian building codes and specifications employ the metric system of 
measurement. Final Review, 56 Fed. Reg. at 64,755. This discrepancy in 
measuring standards clearly indicates the pipe has limited application 
in the home market and supports Commerce’s conclusion that whatever 
demand may exist for the pipe in India can only be marginal. As a result, 
even assuming the demand for ASTM pipe is bona fide, the pipe’s non- 
conformity with Indian building standards strongly suggests the de- 
mand is numerically insignificant. See Pub. R. Doc. 65 at 1266 (letter 
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from TISCO’s counsel acknowledging “an overwhelming preference” 
for IS pipe in the Indian market). Although marginal demand for a prod- 
uct does not by itself indicate sales are outside the ordinary course of 
trade, the Court finds such a factor is probative of whether sales “have 
been normal in the trade under consideration with respect to merchan- 
dise of the same class or kind.” 19 U.S.C. § 1677(15). 

Similarly, plaintiffs’ second contention with respect to product use 
overlooks the fact that Indian consumers’ inability to use ASTM pipe in 
standard applications is linked to the market demand for the product. 
Whether a consumer in the home market can use ASTM pipe in stan- 
dard applications clearly impacts upon the consumer’s decision to buy 
the pipe and, as a result, upon sales volume. Commerce’s analysis of 
product use is compatible with the ordinary course of trade inquiry be- 
cause such an analysis explores the reasons underlying TISCO’s low 
sales volume for ASTM pipe relative to IS pipe. Though product use may 
be a condition that explains the fact that TISCO has low sales volume, 
the condition is no less probative of “the conditions and practices which 
* * * have been normal in the trade under consideration with respect to 
merchandise of the same class or kind.” 19 U.S.C. § 1677(15). As a re- 
sult, the Court finds Commerce’s consideration of product use was 
proper. 

Plaintiffs’ third contention pertaining to TISCO’s sales volume is also 
without merit. Contrary to plaintiffs’ suggestion, Commerce did not 
consider the fact that TISCO’s sales volume for ASTM pipe was low rela- 
tive to IS pipe as dispositive of the question of whether the company’s 
home market ASTM sales were in the ordinary course of trade. See Final 
Review, 56 Fed. Reg. at 64,755. Instead, Commerce assessed the low 
sales volume together with “the differences in physical characteristics 
and product uses” of the ASTM and IS pipes. Jd. Moreover, the record in 
this case convinces the Court that Commerce had a reasonable basis for 
finding TISCO’s sales volume for ASTM pipe in the home market was 
low relative to IS pipe. Specifically, Commerce noted the following: 
(1) “the overwhelming majority of standard pipe sold in India is IS pipe, 
not ASTM pipe;” (2) “[c]lompared to IS pipe, ASTM pipe is sold in much 
smaller volumes and at a great discount;” and (3) “TISCO * * * stated 
that only two of its many distributors in India sell ASTM pipe for resale 
to * * * rural customers.” Jd. The foregoing points noted by Commerce 
clearly show TISCO’s ASTM sales volume is low both in isolation and 
relative to overall sales of IS pipe in India. Accordingly, the Court finds 
Commerce properly relied on TISCO’s low sales volume as one factor in 
determining whether the company’s ASTM home market sales were 
outside the ordinary course of trade. 

Plaintiffs’ fourth argument concerning TISCO’s profits on ASTM 
home market sales is without merit. In short, the Court finds plaintiffs 
place undue reliance on the fact that Commerce never found TISCO’s 
ASTM home sales to be below cost. Contrary to plaintiffs’ position, sales 
do not have to be below cost in order for a profit margin to diverge from 
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“the conditions and practices which * * * have been normal in the trade 
under consideration with respect to merchandise of the same class or 
kind.” 19 U.S.C. § 1677(15). The Court agrees with plaintiffs that the 
inquiry mandated by § 1677(15) does not turn on a predetermined and 
fixed profit level. Nevertheless, the Court finds the language contained 
in § 1677(15) permits Commerce to analyze a respondent’s profit level 
relative to the profits normally realized in connection with the “mer- 
chandise of the same class or kind” to which Commerce compares the 
respondent’s merchandise.13 Profit level is clearly one of several signifi- 
cant “conditions * * * in the trade under consideration” within the 
meaning of 1677(15). Moreover, a profit level comparison is probative of 
the economic reality of the trade in merchandise under review. As a re- 
sult, the Court finds Commerce’s comparison of profit levels between 
TISCO’s ASTM and IS pipe sales was reasonable and in accordance with 
law.14 

Plaintiffs’ fifth argument relating to Commerce’s characterization of 
TISCO’s ASTM home market sales as production overruns is also un- 
persuasive. In the original investigation in this case, TISCO officials 
characterized the company’s ASTM home market sales as “cost over- 
runs.” Final Review, 56 Fed. Reg. at 64,755; see also Pub. R. Doc. 64 at 
1276. In the instant administrative reviews, however, plaintiffs assert 
such sales are not overruns and allude to several documents which 
plaintiffs claim substantiate their position. These documents include 
customer orders, factory purchase orders, production rolling schedules, 
warehouse dispatch documents, and ultimate sales invoices. Pls.’ Br. at 
27. These documents never became part of the administrative record in 
this case because Commerce officials received the documents either dur- 
ing or after verification. While plaintiffs do not squarely challenge Com- 
merce’s decision to exclude the documents from the record, the Court 
finds Commerce’s decision was proper because TISCO did not provide 
the documents to Commerce in a timely fashion. See Tianjin Mach. Im- 
port & Export Corp. v. United States, 16 CIT __,__, 806 F. Supp. 
1008, 1015 (1992) (“[T]he burden of creating an adequate record lies 
with respondents and not with Commerce.”). Moreover, as “TISCO did 
not make available to Department officials any of its standard pipe pro- 
duction records and tie them to specific requests by Indian distributors 


134, plaintiffs acknowledge in connection with their position regarding TISCO’s claimed trademark premium, a 
“standard” rate of return may exist in an industry. See Pits.’ Br. at 32. Yet, unlike the trademark valuation methodol- 
ogy proposed by TISCO which would compare the company’s profits with those of its competitors, Commerce’s profit 
analysis with respect to the ordinary course of trade issue only considers the profit differential that TISCO alone real- 
ized on its ASTM and IS pipe sales. 


14pjaintiffs’ suggestion that comparing profit levels contravenes the purposes of the GATT and United States dump- 
ing laws is inapposite. Such a comparison does not penalize respondents for lowering their home market prices and 
profit margins in response to a antidumping duty order. Once the United States imposes an antidumping duty margin, 
a respondent has several choices. For example, a respondent may decide to (1) retain its home market prices as they are; 
(2) lower its home market price; (3) raise its United States price; or (4) combine any of the preceding three. Clearly, 
lowering home market price to achieve parity with United States price is only one alternative and is not the only alter- 
native as plaintiffs assert. Moreover, because a respondent can lower its costs in order to maintain its profit margin 
after lowering its home market price, lower profit levels do not have to flow from price cuts. 
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for ASTM pipe,” 15 the Court finds Commerce had a reasonable basis for 
concluding the company’s ASTM home market sales were production 
overruns. 

Finally, the Court disagrees with plaintiffs’ contention that Com- 
merce’s finding in the original investigation that TISCO’s ASTM home 
market sales were not outside the ordinary course of trade precludes the 
agency from reaching an opposite conclusion in the instant administra- 
tive reviews. As Commerce indicated in the Final Review, 


[b]ecause TISCO was not forthcoming in the original investigation 
with accurate information regarding ASTM sales in India, the De- 
partment never addressed this issue. As the verification report 
from that investigation shows, the Department was led to believe, 
until verification, that it would be using sales of IS pipe, which 
TISCO then claimed was substantially identical to ASTM pipe, to 
calculate [foreign market value]. During the verification in the 
original investigation, TISCO officials averred that they had been 
operating under the impression that selling ASTM pipe was illegal 
in India, and had therefore reported those sales to the Department 
as sales of IS pipe. After the misunderstanding as to the legality of 
ASTM sales was cleared up, TISCO then stated verification [sic] 
that those sales were really ASTM pipe. It was not until the instant 
administrative reviews that certain facts were entered into the re- 
cord that raised legitimate questions as to the [sic] whether ASTM 
sales in India were in the ordinary course of trade. 


56 Fed. Reg. at 64,756. While TISCO officials may not have misrepre- 
sented the character of its home market sales in the original investiga- 
tion, the record clearly shows the company obfuscated the differences in 
its sales. As a result, this Court refuses to prevent Commerce from ex- 
amining the ordinary course of trade issue in these administrative re- 
views simply because the agency found in the original investigation the 
respondent made ItS ASTM home market sales in the ordinary course of 
trade. 

For all of the foregoing reasons, the Court finds Commerce’s determi- 
nation that TISCO’s home market ASTM sales were outside the ordi- 
nary course of trade is reasonable and in accordance with law. 
Accordingly, the Court finds Commerce properly excluded these sales in 
calculating foreign market value under 19 U.S.C. § 1677b(a)(1)(A) 


D. BIA: 

The final issue before the Court is whether Commerce properly re- 
sorted to BIA to determine TISCO’s United States price. For the reasons 
which follow, the Court finds Commerce’s use and selection of BIA was 
proper. 

1. Use of BIA: 


The ITA’s authority to use BIA in an administrative review of an 
antidumping duty order resides in 19 U.S.C. § 1677e. Section 1677e(b) 


15 Final Review, 56 Fed. Reg. at 64,755. 
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indicates the following in pertinent part: “[i]f the administering author- 
ity is unable to verify the accuracy of the information submitted, it shall 
use the best information available to it as the basis for its action * * *” 19 
U.S.C. § 1677e(b) (1988). In addition, “‘whenever a party or any other 
person refuses or is unable to produce information requested in a timely 
manner and in the form required, or otherwise significantly impedes an 
investigation,’ both the ITA and the International Trade Commission 
(ITC) are required to use ‘the best information available.’” Allied-Sig- 
nal Aerospace Co. v. United States, 11 Fed.Cir.(T)___,__—s_—«w 9G F.2d 
1185, 1190 (1993) (quoting 19 U.S.C. § 1677e(c) (1988)). Case law inter- 
preting the BIA statutes also recognizes Commerce may use BIA whena 
respondent provides only partially complete answers to information re- 
quests. Olympic Adhesives, Inc. v. United States, 8 Fed. Cir. (T) 69, 76, 
899 F.2d 1565, 1572 (1990) (citations omitted). 

The record in this case clearly shows TISCO provided Commerce with 
incomplete and untimely submissions. First, TISCO’s questionnaire re- 
sponse of September 25, 1988 omitted information pertaining to the 
company’s home market sales of IS pipe despite the fact that Commerce 
asked the company to report all sales of the merchandise under consid- 
eration, including IS pipe. Pub. R. Doc. 42 at 785. Second, after Com- 
merce informed TISCO of this deficiency and asked the company to 
provide information as to all of the company’s IS pipe home market 
sales, TISCO only provided the agency with figures representing 
TISCO’s IS pipe sales to the Indian government. See Pub. R. Doc. 75 at 
1376. This latter submission prompted Commerce to send a second defi- 
ciency letter apprising TISCO that it must submit information regard- 
ing all of its home market sales of IS pipe, not just those to the Indian 
government. Id. TISCO subsequently provided the information Com- 
merce requested in its two deficiency letters. Pub. R. Doc. 18. Third, on 
December 7, 1990, the day on which Commerce officials were scheduled 
to travel to India for verification, TISCO informed Commerce of numer- 
ous, unreported United States sales covered by the 1988-1989 reviews. 
Confid. R. Doc. 30. These sales increased the previously reported sales 
by nearly 44 percent. Jd. Finally, during verification TISCO provided 
Commerce officials with an additional listing reflecting several more 
unreported United States sales which corresponded to the 1988-1989 
review and amounted to approximately 11 percent of the company’s pre- 
viously reported sales. Jd. TISCO’s consistent failure to provide Com- 
merce with complete and timely submissions provided Commerce with 
ample reason to resort to BIA. See Olympic Adhesives, 8 Fed. Cir. (T) at 
76, 899 F.2d at 1572. 

Plaintiffs, however, emphasize the fact that TISCO voluntarily in- 
formed Commerce of its unreported sales prior to verification. Plaintiffs 
also maintain the sales involved amount to 1.4 percent and 4 percent of 
TISCO’s total sales volume for the periods covered by the 1987-1988 
and 1988-1989 reviews, respectively. Because of TISCO’s willingness to 
come forth with previously omitted information and the small amount 
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of sales involved relative to the company’s total sales volume, plaintiffs 
urge Commerce could not properly resort to BIA. 

Plaintiffs’ position is meritless. The Court finds the lack of respon- 
siveness that TISCO exhibited over the course of the administrative re- 
views more accurately represents TISCO’s conduct than the isolated 
instances of cooperation cited by plaintiffs. In addition, because Com- 
merce resorted to BIA for purposes of determining United States price, 
plaintiffs’ argument regarding total sales volume is inapposite. The net 
effect of TISCO’s omissions was to increase the total volume of United 
States sales by approximately 55 percent — 44 percent due to the sales 
that TISCO reported to Commerce on the eve of verification and 11 per- 
cent due to the sales TISCO reported during verification. As a result, 
TISCO’s submissions were clearly incomplete. Moreover, the fact that 
TISCO proffered the missing information to Commerce without the 
agency having requested it does not alter the fact that the company pro- 
duced the information approximately ten months after it had submitted 
its original questionnaire response for the 1988-1989 review on Febru- 
ary 9, 1990. Even if the Court were to assume Commerce’s final defi- 
ciency letters of October 10 and October 11, 1990, which sought 
information pertaining to TISCO’s home market sales and dates of 
TISCO’s United States sales, enabled TISCO to report new sales, the 
submission deadline fixed by these letters was October 26, 1990. Hence, 
TISCO’s submissions on December 7, 1990 and one week later during 
verification were unquestionably late. See 19 C.F.R. § 353.31(b)(1), (2) 
(1991) (limiting the date on which a respondent may submit informa- 
tion specifically requested by Commerce to the date specified by Com- 
merce); 19 C.F.R. § 353.31(a)(1)(ii) (1991) (indicating the general time 
limit for respondents to submit information for final results of an ad- 
ministrative review is the earlier of the date of publication of notice of 
preliminary results of review or 180 days after the date of publication of 
notice of initiation of the review). Accordingly, the Court finds Com- 
merce’s decision to resort to BIA was reasonable and in accordance with 
law. 


2. BIA Selected: 


Plaintiffs also challenge Commerce’s selection of BIA. As noted 
above, in calculating TISCO’s dumping margin in the Final Review, 
Commerce relied on “information TISCO submitted prior to verifica- 
tion, for U.S. sales reported in a timely fashion, and on petitioners’ BIA 
for the unreported U.S. sales.” 56 Fed. Reg. at 64,761. Petitioners had 
based their BIA on financial information contained in TISCO’s annual 
reports and questionnaire responses. Conf. R. Doc. 45, Roll 3, Fr. 2711. 
The application of petitioners’ BIA and the pre-verification information 
submitted by TISCO produced a dumping margin of 87.39 percent. 
Final Review, 56 Fed. Reg. at 64,763. Plaintiffs claim TISCO fully coop- 
erated with Commerce during the administrative reviews and, there- 
fore, Commerce’s use of BIA which yields a punitive dumping margin 
was improper. 
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Plaintiffs’ position is unpersuasive. As discussed previously, TISCO 
was clearly uncooperative during the administrative reviews. Under its 
own regulations and applicable case law, Commerce may properly con- 
sider a respondent’s lack of cooperation in determining what consti- 
tutes BIA. Allied-Signal, 11 Fed. Cir. (T) at , 996 F.2d at 1190; see 
also 19 C.F.R. § 353.37(b) (1991) (“Ifan interested party refuses to pro- 
vide factual information requested by the Secretary or otherwise im- 
pedes the proceeding, the Secretary may take that into account in 
determining what is the best information available.”). Moreover, be- 
cause the BIA that Commerce selected derived from petitioners’ sub- 
missions, Commerce’s selection conformed to the agency’s regulations. 
See 19 C.F.R. § 353.37 (“The best information available may include the 
factual information submitted in support of the petition or subsequently 
submitted by interested parties * * *.”) (emphasis added). 

In addition, the mere fact that the BIA selected results in a high 
dumping margin does not, as plaintiffs suggest, indicate the informa- 
tion adopted as BIA is punitive. Cf. Rhone Poulenc, Inc. v. United States, 
8 Fed. Cir. (T) 61, 67, 899 F.2d 1185, 1190 (1990) (“In order for the agen- 
cy’s application of the best information rule to be properly characterized 
as ‘punitive,’ the agency would have had to reject low margin informa- 
tion in favor of high margin information that was demonstrably less pro- 
bative of current conditions.”). In short, nothing on the record indicates 
the margin based on petitioners’ BIA is “less probative of current condi- 
tions” than information supplied by TISCO. Accordingly, the Court 
finds plaintiffs have failed to show the margin determined by Commerce 
is punitive. See id. at 67, 899 F.2d at 1190. 

This Court must accord deference to Commerce’s determination of 

what constitutes the best information available in a particular case. 
Allied-Signal, 11 Fed. Cir. (T) at , 996 F.2d at 1191 (citing Chevron, 
467 U.S. at 843-44). This Court will uphold Commerce’s BIA determi- 
nation so long as record evidence demonstrates “a rational relationship 
between [the] data chosen and the matter to which they are to apply.” 
Manifattura Emmepi S.p.A. v. United States, 16 CIT ___, 
799 F. Supp. 110, 115 (1992). Because petitioners’ BIA relies on finan- 
cial information contained in TISCO’s annual reports and question- 
naire responses,!6 the BIA is clearly probative of the company’s 
activities in the United States and, therefore, bears a rational relation- 
ship to TISCO’s unreported United States sales. As a result, the Court 
finds Commerce correctly relied on petitioners’ submissions as BIA. 


V. CONCLUSION 


After considering all of plaintiffs’ arguments, the Court makes the fol- 
lowing holdings: (1) Commerce’s refusal to make a COS adjustment to 
foreign market value for the IPRS rebate payments received by TISCO 
is supported by substantial evidence on the record and is otherwise in 
accordance with law; (2) Commerce’s refusal to make a COS adjustment 


16 See Conf. R. Doc. 45, Roll 3, Fr. 2711. 
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to foreign market value to reflect a trademark premium allegedly real- 
ized by TISCO from its home market sales is supported by substantial 
evidence on the record and is otherwise in accordance with law; (3) Com- 
merce’s decision to exclude TISCO’s home market sales of ASTM pipein 
calculating foreign market value is supported by substantial evidence 
on the record and is otherwise in accordance with law; and (4) Com- 
merce’s selection of BIA in determining TISCO’s United States price is 
supported by substantial evidence on the record and is otherwise in ac- 
cordance with law. See 19 U.S.C. § 1516a(b)(1)(B). Therefore, the Final 
Review is sustained and plaintiffs’ motion for judgment upon the agency 
record is denied. 


SCHEDULE OF CONSOLIDATED CASES 
1. Tata Iron and Steel Corp. v. United States, 92-01-00021. 
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OPINION 


REsTANI, Judge: This matter was before the court on defendant’s mo- 
tion to dismiss, as well as various motions that were rendered moot by 
the court’s dismissal of the action following oral argument. 


BACKGROUND AND POSITIONS OF THE PARTIES 


In this action, plaintiffs sought review of a determination by the 
United States Department of Commerce (“Commerce”) not to conduct a 
changed circumstances review, under 19 U.S.C. § 1675(b) (1988), of an 
antidumping duty order on Color Television Receivers, Other than Video 
Monitors, from Taiwan, 49 Fed. Reg. 18,337 (Dep’t Comm. 1984) 
(antidumping duty order). The basis for the changed circumstances 
claim was the lack of a domestic television producing industry. Plaintiffs 
focused on production, or lack thereof, of Zenith Electronics Corpora- 
tion in the United States. Commerce determined not to conduct the re- 
view because in its opinion the essential issue to be addressed was the 
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standing of Zenith Electronics Corporation as a representative of the do- 
mestic industry, an issue that was raised and decided in Zenith’s favor in 
the context of the eighth administrative review of the antidumping duty 
order. See Color Television Receivers, Except for Video Monitors, from 
Taiwan, 58 Fed. Reg. 34,415, 34,416 (Dep’t Comm. 1993) (final admin. 
results). Plaintiffs argue, however, that they seek more than to disqual- 
ify Zenith from requesting or participating in administrative reviews, 
which was the precise remedy sought in the eighth administrative re- 
view.1 See id. Plaintiffs request, rather, a determination that there is no 
domestic production by Zenith at all and that therefore the antidumping 
duty order should be revoked in its entirety. 

Defendant responds that if plaintiffs seek revocation of the antidum- 
ping duty order on the basis that no domestic industry exists, they may 
raise that issue at any time with the International Trade Commission 
(“ITC”). In other words, if there is no industry, there is no injury to a 
domestic industry to be prevented by operation of the antidumping duty 
laws. Injury questions are within the province of ITC. See 19 U.S.C. 
§ 1673 (1988) (injury is a precondition to antidumping duty liability). 
Revocation by Commerce based upon ITC injury reconsiderations is ad- 
dressed in 19 C.F.R. 355.25(e) (1993). Decisions of ITC under 19 U.S.C. 
§ 1675(b) (1988) are judicially reviewable pursuant to 19 U.S.C. 
§ 1516a(a)(1) (1988) and 28 U.S.C. § 1581(c) (1988). Accordingly, defen- 
dant asserts adequate remedies exist that will result in determinations 
which are judicially reviewable under 19 U.S.C. § 1516a. Section 1581(c) 
of Title 28 provides the court jurisdiction as to such reviews. As ade- 
quate remedies exist, defendant argues, plaintiffs’ alleged basis of juris- 
diction, 28 U.S.C. § 1581(i) (1988), is unavailable. 

Plaintiffs respond that Commerce may address the same issues, that 
is, under 19 C.F.R. § 353.25(d) (1993) the Secretary may revoke a deter- 
mination if no interested parties exist. Plaintiffs argue that, by defini- 
tion, if there is no domestic production there are no interested parties. 
See 19 U.S.C. § 1677(9)(C) (1988); 19 C.F.R. § 353.2(k)(3) (1993). 


DISCUSSION 


Jurisdiction under 19 U.S.C. § 1516(c): 


There are two potential bases for jurisdiction in this case. The first is 
28 U.S.C. § 1581(c), which provides for review of determinations listed 
in 19 U.S.C. § 1516a. Section 1516a, however, refers only to determina- 
tions that are published in the Federal Register. Because Commerce 
viewed the decision challenged here as a request to reconsider its recent 
findings in the eighth annual review, it did not consider the determina- 
tion to be a final determination that was required to be published. It also 
believes that the statute does not require it to publish decisions not to 
initiate changed circumstances reviews, except in the context of publi- 


1 Achallenge to the final determinations resulting from the eighth administrative review is pending before the court 
in another action, Action Elecs. Co., Ltd. v. United States, 93-07-00408. 
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cation of the final results of an ordinary administrative review under 
19 U.S.C. § 1675(a) (1988). 

Which Commerce decisions are subject to the publication require- 
ment is not particularly clear from the statute. As indicated, changed 
circumstances reviews are described in Section 1675(b). Section 1675(b) 
does not require, by its terms, that Commerce publish a determination. 
This contrasts with § 1675(a), which mandates the publication of deter- 
minations resulting from ordinary annual reviews. By implication, any 
decision that is listed in 19 U.S.C. § 1516a(a) as reviewable also must be 
published, as it is the date of publication that generally triggers the time 
limitation for filing suit provided by that section. A determination of 
ITC (not Commerce) under 19 U.S.C. § 1675(b) not to conduct a changed 
circumstances review is clearly listed as a reviewable determination in 
19 U.S.C. § 1516a(a)(1). Thus, such decisions must be published, even 
though 19 U.S.C. § 1675(b) does not specifically provide for publication. 
The parallel determination by Commerce was previously listed as a 
reviewable determination in § 1516a(a)(1), but was eliminated from 
that provision by the 1984 amendments to the statute. See Pub. 1. No. 
98-573, § 623(a)(1), 98 Stat. 2948, 3040 (1984). 

The parties disagree as to whether by the 1984 amendment Congress 
intended to prohibit review of all Commerce determinations not to initi- 
ate changed circumstances reviews (apart from those made in the 
context of an annual administrative review). Defendant argues that 
Congress did so intend. Defendant states that decisions not to initiate a 
changed circumstances review outside an annual review are purely dis- 
cretionary with Commerce and are always nonreviewable. It contends, 
moreover, that these decisions are not the “final determination[s] * * * 
under [19 U.S.C. §] 1675” referred to in 19 U.S.C. § 1516a(a)(2)(B)(iii). 
Plaintiffs argue that, to the contrary, every final determination under 
19 U.S.C. § 1675, other than those listed in 19 U.S.C. § 1516a(a)(1)(B) 
(ITC decisions not to initiate), is reviewable because 19 U.S.C. 
§ 1516a(a)(2)(B)(iii) so states. In other words, plaintiffs argue that de- 
fendant unreasonably limits the meaning of “final determinations” in 
19 U.S.C. § 1516a(a)(2)(B)(iii). 

Plaintiffs further argue that perhaps Congress merely wished to 
change the standard of review by moving review of Commerce decisions 
not to initiate changed circumstances reviews, from § 1516a(a)(1), to 
which an arbitrary and capricious standard applies, to § 1516a(a)(2), to 
which a substantial evidence standard applies. See 19 U.S.C. § 1516a(b). 
The substantial evidence standard is not an impossible standard to 
apply to a decision not to initiate, but it is not a particularly appropriate 
one. Thus, it seems more likely that Congress did not intend by 
its change to keep both ITC and Commerce decisions not to initi- 
ate changed circumstances reviews judicially reviewable under all 
circumstances. 

In this case, Commerce did not voluntarily publish its decision and 
plaintiffs did not ask the court to order ITA to publish its determination 
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as a final determination under 19 U.S.C. § 1675, which would be neces- 
sary for 28 U.S.C. 1581(c) jurisdiction to attach. Thus, there is no basis 
for 28 U.S.C. § 1581(c) jurisdiction. The above discussion is relevant, 
however, to plaintiffs’ claim of jurisdiction under 28 U.S.C. § 1581(i) 
(1988). 


Jurisdiction under 28 U.S.C. § 1581(i): 


Apparently, recognizing the difficulty of squeezing itself into 1581(c), 
but also recognizing the ambiguities caused by the 1984 amendment to 
the antidumping statute, plaintiffs grounded their claim of jurisdiction 
in 28 U.S.C. § 1581(i), the residual jurisdictional provision. It is admit- 
ted by all parties that the courts have narrowed the broad wording of 
28 U.S.C. § 1581(i), so that jurisdiction under that section is considered 
out of the ordinary and only permitted where other remedies are mani- 
festly inadequate. If plaintiffs have the right to obtain review of the sub- 
stantive question and to receive appropriate remedies under other 
jurisdictional provisions, the remedies are not manifestly inadequate. 
See Miller & Co. v. United States, 824 F.2d 961, 963 (Fed. Cir. 1987), cert. 
denied 484 U.S. 1041 (1988). Also, if Congress specifically prohibits re- 
view of certain determinations, remedies may not be considered mani- 
festly inadequate. See MacMillan Bloedel Ltd. v. United States, Slip Op. 
92-67, at 4 (May 8, 1992); cf. National Corn Growers Ass’n v. Baker, 
840 F.2d 1547, 1550-51 (Fed. Cir. 1988). 

The court cannot say definitively that every Commerce decision not to 
initiate a changed circumstances review is exempt from 28 U.S.C. 
§ 1581(i) review, but it seems fairly clear that Congress intended to in- 
sulate all but the most extraordinary decisions of this type from review 
on more than an annual basis. Changed circumstances relating to one 
company are normally addressable in a Commerce annual review, 
which is subject to judicial scrutiny. As noted by defendant, industry- 
wide questions are properly taken up by ITC. Perhaps this is why Con- 
gress felt 19 U.S.C. § 1516a(a)(1) review was not needed for Commerce 
determinations of the sort raised here, and thus eliminated it. The court 
finds that in view of the statutory change enacted by Congress, 28 U.S.C. 
§ 1581(i) jurisdiction should attach, if at all, only upon a particularly 
strong showing that adequate remedies are unavailable. 


Adequacy of Remedies: 


To the extent that plaintiffs challenge Zenith’s standing to request or 
participate in a § 1675(a) review, that issue was addressable in the 
eighth annual review, from which a judicially reviewable determination 
has arisen. Some of plaintiffs’ evidence was rejected as untimely submit- 
ted, however, making that review potentially ineffective to address 
plaintiffs’ concerns. Of course, judicial proceedings with respect to the 
eighth annual review will provide the appropriate remedy in the evi- 
dence was improperly rejected. Assuming that Commerce correctly re- 
jected the evidence as untimely, plaintiffs are not helped by a claim that 
the remedy is inadequate as a practical matter. Merely because plain- 
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tiffs did not avail themselves of a remedy in a proper manner, does not 
make the remedy inadequate as a matter of law. See Miller & Co., 
824 F.2d at 964. 

Plaintiffs allege, however, that they cannot, and could never, receive 
the ultimate remedy they seek, that is revocation, simply based on the 
eighth annual review. Revocation based on nonexistence of the domestic 
industry does require either an injury reconsideration by ITC or a 
changed circumstances review by Commerce under 19 C.F.R. 
§ 353.22(f) (1993). This is in contrast to an annual review, which must 
be requested under 19 C.F.R. § 353.22(a) (1993). Nonetheless, a 
changed circumstances review may take place within the annual review, 
whether it involves simply Zenith or the remainder of the domestic in- 
dustry, as well. It is up to plaintiffs to specify the scope of the review they 
seek. 

Even though the remedy sought is revocation, rather than disqualifi- 
cation of a party from participating in an annual review, it is not surpris- 
ing that Commerce did not treat the changed circumstances request as 
something different from the challenge to standing made in the eighth 
annual review. If the question of standing to pursue the administrative 
review had been resolved in plaintiffs’ favor, it would have led to a re- 
quest for revocation based on lack of interested parties or lack of injury 
under either 19 U.S.C. § 353.25(d) or (e) (1993). Commerce makes the 
former determination, and ITC, the latter. In either case, finding Zenith 
to be a nondomestic producer is the key, and this key issue had just been 
decided against plaintiffs and in favor of Zenith. 

There is nothing in the statute or regulations that requires Commerce 
to readdress an issue that has very recently been decided in the context 
of an annual review and to publish a decision not to reconsider the issue. 
If Commerce is ever required to publish separately certain decisions not 
to initiate changed circumstances reviews so that they become review- 
able, this is not the fact situation that calls for such treatment. 

Plaintiffs have the right to address the underlying issue of Zenith’s 
U.S. production in the next annual review, or they can ask ITC to take 
up the issue immediately in the context of a challenge to the existence of 
the entire U.S. industry. The resulting decisions will be judicially 
reviewable. In any case, plaintiffs had an adequate forum in which to 
pursue the fundamental question as to the standing of Zenith and to ob- 
tain by a series of steps the remedies they seek. The results of such pro- 
ceedings are also fully reviewable. The issue here is one of timing and 
whether Commerce may separate the times for decision making on par- 
ticular issues. Under these facts, Commerce’s decision-making time- 
table does not render the available remedies inadequate. Thus, jurisdic- 
tion does not lie for this challenge under 28 U.S.C. § 1581(i). 

This action is dismissed. 
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OPINION 


ResTAnl, Judge: This issue is before the court on defendant’s and de- 
fendant-intervenors’ motions for judgment on the agency record. Plain- 
tiff, a representative of the domestic flower industry, seeks to add 
parties to an administrative review under 19 U.S.C. § 1675(a) (1988) of 


an outstanding antidumping duty order. See Certain Fresh Cut Flowers 
from Colombia, 52 Fed. Reg. 8492 (Dep’t Comm. 1987) (amended final 
determ. of sales at less than fair value & antidumping duty order). The 
review currently covers more than 200 producers and exporters named 
by plaintiff in its request for an administrative review under 19 C.F.R. 
§ 353.22 (1993). See Certain Fresh Cut Flowers from Colombia, 58 Fed. 
Reg. 31,010, 31,010-12 (Dep’t Comm. 1993) (init. of admin. review). 
Plaintiff claims, however, that it does not have access to the names of the 
suppliers of the importers it alleges are selling at less than fair value and 
it therefore requests review of the entire Columbian industry.! It also 
alleges that the identities of all the relevant producers are not known to 
it, but that the identities are known to the foreign parties participating 
in the review, to the government of Columbia and to various agencies of 
the United States. 

This action puts before the court a question which was arguably left 
unanswered in Floral Trade Council v. United States, 888 F.2d 1366 
(Fed..Cir. 1989). In that case, the court determined that plaintiff did not 
satisfy the requirements of the regulation by naming in its request for 
review importers, in contrast to “manufacturers, producers, or export- 
ers.” Id. at 1369 (discussing 19 C.F.R. § 353.53a(a)(1) (1988), a prede- 
cessor to 19 C.F.R. § 353.22 (1993)). The precise question of whether 
plaintiff could request a review of the entire Columbian industry, leav- 


1 The industry is fragmented and Columbian producers are entering and leaving the U.S. market on an ongoing basis. 
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ing to the Department of Commerce the task of gathering the names of 
all relevant producers and exporters, was not before the court. See id. at 
1370. The reasoning of the opinion, however, does not support plain- 
tiff’s view. First, the decision holds that Commerce may condition the 
request for a review in some ways. Id. at 1369. Second, the decision also 
rests on the court’s view that the statutory switch in 1984 from manda- 
tory reviews to reviews upon request only was intended to ease Com- 
merce’s burdens. Id. (citing H.R. Rep. No. 725, 98th Cong., 2d Sess. 
22-23 (1984), reprinted in 1984 U.S.C.C.A.N. 5127, 5149). Placing the 
burden of initial name-gathering, as well as all the other data gathering, 
upon Commerce does not serve this end. It also cannot be overlooked, 
however, that Congress’ avowed methodology was eliminating reviews 
in which no one was interested. See H.R. Rep. No. 725, at 22-23, 1984 
U.S.C.C.A.N. at 5149. Furthermore, the statute imposes no specific bur- 
dens on requesters. See 19 U.S.C. § 1675(a). Thus, the burdens on the 
requester are those caused by the mechanics of triggering the review 
that is actually desired. In practical terms, these burdens should be 
minimal. 

The parties agree that 19 C.F.R. § 353.22, which provides for reviews 
upon request of “specified individual producers or resellers covered by 
an order,” may reasonably be interpreted as requiring requesters to 
name exporters and producers. Thus, the only question is whether the 
naming requirement unreasonably burdens plaintiff, so that the regula- 
tion as interpreted and applied conflicts with the statute. The court is 
not convinced that the name-gathering task is so burdensome to plain- 
tiff and so easy for Commerce to accomplish that a conflict with the stat- 
ute has been created. 

Commerce’s choices are either to attempt to pry information that 
other agencies claim is confidential from those agencies or to use diplo- 
matic channels to discover the names.?2 Plaintiff, on the other hand, has 
learned many of the names through litigation and through the market 
investigation it conducted in conjunction with the original investigation 
of Columbian flower producers. It knows the identities of the largest 
producers and could gain further information as to the smaller produc- 
ers who may be entering the U.S. export industry through an updated 
investigation. While it might be easier for ITA to track down the identi- 
ties of the producers, the process is not without some burdens and the 
court is not convinced that plaintiff has exhausted avenues reasonably 
available to it.3 Furthermore, it is not apparent that any particularly 
harmful dumping is eluding review. 

Accepting the view, implicit in Floral Trade Council, that Commerce 
may impose some minimal burdens on requesters of reviews, the court is 
compelled to find plaintiff must bear the relatively small burden im- 


The participating foreign trade association does not represent the entire industry. Its ability to identify nonmember 
—_——_ is not clear from the record. It alleges that only two of its members are unnamed and that they are small 
producers. 


2 Plaintiff's request to Commerce did not focus on its attempts to exhaust avenues to identification of the producers. 
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posed on it by the regulation to name names.4 888 F.2d at 1369, 1370. 
Accordingly, defendant’s and defendant-intervenors’ motions are 
granted and the preliminary injunction entered herein on September 
14, 1993 is dissolved. See Floral Trade Council v. United States, Slip Op. 
93-181 (Sept. 14, 1993). 


4 The regulation also requires the requester to state a reason why the review is requested. 19 C.F.R. § 353.22(a)(1). 
The court is not called upon to decide which, if any, reasons are insufficient to trigger a review. 
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